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ABSTRACT: Reflecting on the future of law as it relates to the legal situation of digital assets is not
the easiest thing to do. Indeed, globally, this phenomenon is well recognised but differently
understood. The approaches of the legislature and judicature to date to solving the problems arising
in this regard are also different. In this text, the author attempts to reflect on the future of this area
of law. He presents a solution to Catalan law which, in his opinion, may in the future prove to be an
interesting paradigm also for other legislators. It combines a number of aspects of the problem, which
are not possible to combine in the application of the traditional instruments of succession law. The
article concludes by pointing out that it is necessary to observe the practice of the law in order to be
able to assess in time how well this solution works in practice.
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1. INTRODUCTION

This statement is devoted to the future and possibly uniform law on the legal situation of
digital assets in the event of the death of their user’. The issue of the future of law is a
complicated one. For it is difficult, if not impossible, to predict what the future will be, what
it will bring. Events in recent years have shown that the unexpected is becoming more and
more frequent, and the legal system is being confronted with circumstances that could not
have been foreseen or were unlikely to occur. From the perspective of many countries, for
example, the war in the Ukraine, and before that the COVID-19 pandemic’, were precisely
such emergencies that were not foreseen and with which the states had to contend. For
obvious reasons, the legislation was unprepared for this, and many issues remained, or even
still remain, unresolved. And if some solutions did emerge, they often caused some
controversy".

There were many unprepared countries, and Poland was one of them. But of course,
Poland was not the only such unprepared country. Admittedly, the distance of the Ukrainian
conflict from Portugal, for example, is considerable, but this does not mean that Portugal,
too, does not have to face it, if only because of its obligations as a member of the European
Union or NATO. The COVID-19 pandemic, on the other hand, had a similar chaotic effect

on that country's legislation, just as it did in Poland. Examples of legal chaos in recent years
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are numerous, in many countries’. An interesting example is precisely the COVID-19
pandemic, a global phenomenon that has not led to some kind of uniform legislative standard
in individual countries around the world. Thus, despite analogous events, each country
adopted fundamentally different solutions. Is it even possible, then, to think about a uniform
law to deal with a commonly occurring global phenomenon? In my opinion, yes, although
this is obviously a difficult matter. And digital assets is such an area’, in particular when we

think about the situation of their mortis causa legal succession.

2. THE PHENOMENA OF DIGITAL ASSETS AND DIGITAL WORLD

Digital assets is an area that until today has existed for over twenty years now’, that
has more or less been mastered by mankind, and it is therefore time to regulate it desirably.
Undoubtedly today, at least in European or Ibero-American countries, access to the Internet
is not something special. Part of our life has moved to the digital world. We set up all sorts
of accounts there to use all sorts of services. We make friends, share our insights into how
the world works or correspond. Who writes traditional letters today, after all, we write
electronic letters, so-called e-mails®. The right of access to the Internet has grown into a
human right. All in all, this is a very interesting area’.

On the other hand, however, the typical situation is that having concluded an
appropriate contract with an Internet service provider, we tend to forget the inevitable - we
forget, or do not want to remember, that one day our death will occur, the death of an
Internet user'”. Will it also be the “death” of the internet account, of the internet service?
Does the digital footprint we leave behind in this way have any significance, especially in the
context of inheritance law and the possibility of legal succession? What should possible legal
solutions for this area look like? Is it even possible to design it? This is exactly what I am
going to explore today.

It used to be simpler without the internet, it seems. Traditional letters, photos,
memorabilia, were in analogue form, physically constituted things which, irrespective of

intangible rights, generally passed on to our heirs on the basis of generally applicable
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regulations''. Traditional inheritance law, which is supposed to be technology-neutral,
generally did not consider whether these things should pass to others after the death of their
owner. Of course, a certain personal nature, in some situations, may have precluded
inheritance, but this was not on the scale we face today. Anyway, in principle, until recently,
the issues of privacy and inheritance were not linked, on the assumption that the two were
potentially non-conflicting areas. Is this still the case?

A few years ago, there was a famous story of a man from Sprignfield in the United
States of America who was thought to have inherited rare handwritten letters from President
John F. Kennedy'™. The story was presented in one of the magazines: Dennis Harkins, for it
is about him, is heir of the letters whose mother passed away in 1990, leaving him
correspondence with Dennis's uncle Harold. Harold was a sailor who joined the Navy in
November 1941, and was aboard the motor torpedo boat PT-109 commanded by
Lieutenant, junior grade John F. Kennedy during World War II. Harold, only 19, was lost in
the South Pacific following a deadly encounter with a Japanese destroyer. After the loss of
Harold, Kennedy wrote to Harold's mother. Part of the letter reads: “This letter is to offer my
deepest sympathy to you for the loss of your son. I realise that there is nothing that I can say can mafke your
sorrow less; particularly as I know him”.

According to the episode's tale, Harold's mother Jenny responded back to Kennedy
thanking him, and asked if Harold could still be alive. Kennedy wrote back that there was no
trace of him when the crew was united on the coast. Since then, Jenny and Kennedy kept in
touch. Jenny visited Kennedy when he returned to Boston to treat injuries. He wrote to her
years later even after he took the White House. But we know how this end: Kennedy was
assassinated in 1963. Jenny later died in 1973, and passed on her letters from the president
to her daughter and Dennis Harkin's mother, Elaine. When Elaine died in the '80s, Dennis
inherited them. They've been in a safety deposit box since". The drama unfolds as Dennis
discovers the possible historical value of the letters, and also the likelihood that they're worth
a lot of money. Would the situation be the same if John F. Kennedy had written e-mails
instead of letters? Would we also be discussing their inheritance and potential economic value

today?"*
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What about the Diary of Christopher Columbus' First Voyage to America, 1492-
1493?" The Diary desctibes Christopher Columbus' first expedition to the New World. It is
the most important source of knowledge about the discovery of America. To this day, its
original has not been found, and what we have is only a draft copy of the lost original, made
by the greatest historian of the era, Bartolomeo de Las Casas'’. The history of the Diary is as
confusing and mysterious as that of Columbus himself'’. A great deal has already been
written about its authenticity and significance, including the fact that its authenticity has been
questioned and Las Casas has been accused of mystification. However, there are many
indications that seem to confirm that the Diary did indeed exist, and that the copy created
by Las Casas is faithful.

If the original of this Diary were to be found today, is it a movable item that has a
relevant property value? Could his potential heirs derive any economic benefit from it? What
if Christopher Columbus had kept the Diary in the cloud instead of a book, as it is possible
today? Would we also today be talking about his inheritance and potential economic value,
provided, of course, that the cloud, the servers, the Internet were able to survive for five
hundred and thirty years.

And finally, let's consider, for example, the gold or other various assets discovered
and brought back from that Columbus’ voyage. What if they were in digital form - digital
assets - would they still be an object of inheritance today? Would the general provisions of
the civil codes on inheritance, i.e. as they are usually found in the individual national legal
systems, be sufficient in this respect?'®
As we may think, this is not at all obvious. The digital world has its own rules". For some
time now, we have been observing the development of various legislation in this area, as well
as contractual provisions in contracts concluded by Internet users with Internet service
providers, which determine the fate of individual digital assets. This fate varies. Sometimes
it is claimed that the digital asset in question, associated with the use of a particular online

account, expires when the account is not used for a certain period of time. Sometimes, on
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the other hand, it is argued that issues of privacy or secrecy of correspondence should speak
for such termination of a given digital asset with the death of its subject - the Internet user.
Several concepts have emerged wotldwide as to how the law should treat such digital assets™.
The most far-reaching concept advocates the application of property law to these objects
(rather, however, by analogy)®'. In this case, the object of ownership would be reduced to
the computer code stored on the server of the entity that owns the rights to the online service
in question. There are also concepts, which tend to be the majority view, focusing on contract

law, indicating that the user of an Internet service is linked to the Internet service provider

by a license contract, which should set out the terms and conditions for the use of specific
assets™. There are also ideas proposing the use of a deposit contract structure. The latter
assumes that, in addition to the license contract, the user and the Internet service provider
are linked by a deposit contract, where the user could store the digital assets “belonging” to

him. Other positions can of course also be encountered.”

3. SOME CRITICISM OF THE CURRENT SOLUTIONS

Such solutions, however, do not seem to be appropriate, as shown by some case law,
particularly in the US and Europe. In fact, in some countries, the problems of succession to
the legal status of digital assets in the event of death of a Internet user have already been
considered in practice on a number of occasions. The well-known and published rulings
generally led to the conclusion that the heirs gained access to the deceased user's digital
assets™. Sometimes it was a long battle, but it was generally successful. However, should this
be the case?”

Digital assets are part of the world of the Internet, the digital world. Undoubtedly, in
this area, secrecy, anonymity, the right to privacy, are values that cannot be neglected”. For
it is on the Internet that we are more direct than in traditional life, it is there - sometimes
anonymously - that we lead a digital life. It has many aspects, of which it is the privacy, both

our own and that of our communication partners, that must be of importance, including in
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the context of succession®. If there is electronic cotrespondence on the internet between
two people, of a private nature, whether via e-mail, WhatsApp, another messenger or, for
example, on a dating site, is this really an area that should be subject to succession?* Should
successors in title enter into digital rights and obligations regardless of their nature? Even if
we think that digital assets are of proprietary nature, should not there be any limits to its
succession?

Furthermore, the Internet is an area of massive data processing”. Data processing,
and this is what the human presence on the Internet mainly entails, is a relatively new
legislative area that is receiving attention™, particularly in European countries. It is an area
that is also potentially relevant to the problem of the legal succession of digital assets left on
the Internet after the death of one of the users. At the EU level, as is well known, the GDPR
has been adopted’. However, the GDPR speaks mainly about the processing of data of
living persons and the resulting limitations, but leaves the possibility of possible further
regulation of data processing of deceased persons to national legislators. To date, rarely has
anyone decided to do so. Portugal and Spain, for example, have decided to do so. The
recently enacted Portuguese or universal Spanish laws refer to the European General Data
Protection Regulation. They imply, among other things, the possibility for the deceased to
decide on the status of digital assets ante mortem, and the possible prohibition of access to
data 'does not affect the rights of the heirs to access the data of the deceased's estate'.

These are undoubtedly interesting solutions, although not popular enough and not
yet so often problematic to speak of any scale of cases and their resolution, to see if the
practice is correct. The issue is debatable and exclusive national solutions do not seem to
solve the problem. To date, there is no uniform view, if only on a European scale. In turn,
the national solutions adopted, which often contradict each other, seems problematic at first
glance. After all, the Internet does not know or recognise national borders”. It seems,
therefore, that the law concerning it should also be similar (multinational, global). However,

this is not the case.
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32 Ana Catharina (n 18).

3 David Lee Baumer, Julia Brande Earp and JC Poindexter, Internet Privacy Law: A Compatison between the United
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4. THE FUTURE

How, then, can this problem be resolved. On the theoretical side, at least one point,
not always noticed, seems interesting. Despite the wide doubts raised in the doctrine of civil
law in Europe over the years, the concept of the existence of personality rights after the death
of a natural person - how some national solutions may be read - may be of interesting
relevance for today's reflections on the theoretical basis of succession of digital assets and
their combination with personality rights™. This is because there is a conviction found in
many legal systems that these rights (personality rights) are intrinsically linked to the subject
and therefore can only function until the subject's death®. Fortunately some scholars seem
to question this idea, which, against the background of today's considerations about the post-
mortem effects of leaving digital traces, may add some interesting arguments to the
discussion.

Reflecting on succession and its, as it were, automatic application in the case of digital
assets, while noting the connection between these goods and personality rights, it seems
possible to argue in favour of a position against the automatic succession of this kind of
property*, although until recently I thought it should be otherwise”. Digital assets are
undoubtedly of a proprietary nature, part of functionally understood property, but their
character related to the online environment argues for a more hybrid perception of such
assets, which can be reflected in its description as so-called personal digital assets (assets for
which the privacy of its online user is not an indifferent element)®. Of course, this thought
certainly needs to be developed, and the combination of property with personality rights and
the resulting limitations in the context of its succession is not a matter of course, but, it must
mean, however, that personal data and its protection can be - and seem to be - an appropriate
means to guarantee the protection of the natural person's right and fundamental freedoms,
especially the right to intimate life, and the right to family and private life, especially in

situations regarding the processing of the data with personal character, and such a situation

34 Mariusz Zatucki, “The Approach of Family and Succession Law to Digital Assets’, passim.

% Jacek Mazurkiewicz, Non omnis moriar : ochrona dobr osobistych gmartego w prawie polskim (Uniwersytet Wroclawski 2011),
passim.

36 Francesca Bartolini and Francesco Paolo Patti, ‘Digital Inheritance and Post Mortem Data Protection: The Italian Reform’
(2019) 27 European Review of Private Law 1181.

37 Zatucki, ‘Digital Inheritance: Key Issues and Doubts. The Challenges of Succession Law in the Face of New
Technologies’ (n 19).

3 Nuria Martinez Martinez, ‘Reflexiones en torno a la proteccién post mortem de los datos personales y la gestion de la
transmisién mortis causa del patrimonio digital tras la aprobacién de la LOPDGDD’ (2019) 35 Derecho Privado y
Constitucién 169.
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for which the resulting legal constructions seem to be necessary, is the inheritance of the
digital assets of the Internet user”.

Looking at today's legal solutions to the digital wealth issue through the prism of the
above views, it is important to note the need to contrast personality rights with rights of a
property nature. It is therefore necessary to resolve the potential conflict that may arise
between such rights*’. At first sight, this conflict can be resolved by referring to the data
protection regulations*. In the situation when a given good of an economic nature has at the
same time a personal character (is strongly connected with a given individual), it is the
regulations concerning the protection of personal data that may determine the further fate
of this good, the possibility to use it in civil law transactions. These regulations, especially at
present, leave the relevant decision to the discretion of the holder of this good. The
assessment of whether the good will be able to circulate on the market, whether it will be
heritable, is therefore left to the user of this good, his will expressed ante mortens”.

In this regard, the Catalan law on digital wills, for example, appears to be a pioneer
in solving the problem of inheritance of digital assets.” This law essentially makes the
succession of legal heirs to the deceased's rights in the context of digital assets conditional
on the deceased's willingness to do so, while also indicating possible competences, including
requiring the deceased to delete active accounts or transferring outstanding content to
specific individuals. This is a very interesting solution that could perhaps form the basis of a
general European project in the future. The consequences of this solution are that it shifts
the burden of the decision as to the further fate of the digital assets to the rightholder, who
should express the relevant decision ante mortem.* This seems an apt solution, especially as
it is the rightholder who will generally be in a position to assess the nature of his digital
footprint and the possible consequences of making it available to third parties. This is why it
is worth looking at the Catalan pratice in this regard. As some may think, this might be the
direction in which future regulations on the succession of digital goods of a deceased Internet
user should go. In order to ensure that these are not exclusive national regulations, it is

necessary to complement, for example, the GDPR in this respect, thus counteracting future

3 Nieves I Moralejo Imbernon, ‘El testamento digital en la nueva Ley Organica 3/2018, de 5 de diciembre, de proteccion
de datos personales y garantfa de los derechos digitales’ [2020] Anuario de Derecho Civil 241.

40 Tina Davey, Until Death Do Us Part: Post-Mortem Privacy Rights for the Ante-Mortem Person (University of East Anglia 2020).
41 Pascal Pefia Pérez, ‘El derecho a la muerte digital y la protecciéon post mortem de los datos personales: nuevas
prerrogativas aplicables al ecosistema digital’ (2021) 71 Revista de la Facultad de Derecho de México 733.

42 Michael Birnhack and Tal Morse, ‘Digital Remains: Property or Privacy?’ (2022) 30 International Journal of Law and
Information Technology 280.

4 La Ley catalana 10/ 2017, de 27 de junio, de las voluntades digitales y de modificacion de los libros segundo y cunarto del Codigo civil de
Cataluiia.

4 Cf. Esperanca Ginebra Molins (n 20) 919 ff.
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forum shopping in succession law, which is something that the EU authorities should be

keen on. This type of solution might be a bright future for digital assets succession®.

5. SOME CONCLUSIONS
The phenomenon of digital assets and its legal succession, which stems from the daily
reality of the death of many internet users every day, is not unusual, although the matter

seems to transcend traditional legal concepts*

. That is why legislators need to find new legal
solutions, as traditional concepts of succession law seem to be insufficient in this area®’.
There is a need to rethink a number of issues and to come up with a solution that takes into
account the specificities of the digital world and the assets that are associated with it. Perhaps

the optimal solution is the Catalan proposal, which seems to take many factors into account.

Whether this solution will work in practice, the future will tell.
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