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Abstract: The present article aims to analyze the historical and legal 
evolution of the protection of refugees and migrants in the European 
continent, with a focus on issues related to deportation and expulsion. To 
achieve this, it examines the history of refuge and investigates the protective 
mechanisms provided by the European System. Two notable cases, Asady in 
Slovakia and Becker in Denmark, are used as significant precedents for the 
discussion of the deportation of refugees and the expulsion of migrants. In 
the Asady case, Afghan migrants were deported to Ukraine, raising questions 
about inhumane treatment and human dignity during expulsion. The Becker 
case, which occurred in the 20th century, involved the threat of returning 
Vietnamese children who were at risk in their home country, highlighting the 
complexity of protecting children in vulnerable migration situations. The 
cases analysis offers a comprehensive view of the treatment of refugees and 
migrants in Europe and identifies both advancements and shortcomings in 
European jurisdiction concerning human rights protection. Furthermore, 
comparing these cases from different periods highlights the evolution of these 
issues and reveals gaps in legal protections for refugees and migrants. Through 
the use of case studies and historical-legal analysis, this article seeks to deepen 
the understanding of the complex legal and ethical issues related to the 
protection of refugees and migrants in Europe, offering relevant insights for 
future discussions and decision-making in this field. 
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1. INTRODUCTION 

In the late 1940s, after the world had been shaken by cycles of 

bloodshed marked by genocide, forced migrations, and two world wars, the 

UN proclaimed the Universal Declaration of Human Rights. This document 

set political guidelines for the development of state norms ensuring minimum 

guarantees among peoples, with these rights safeguarded by treaties and 

additional protocols. Emerging in response to grave humanitarian violations 

and the onset of decolonization, the Declaration sought to prevent the 

recurrence of a violent past at the close of the war era. Consequently, 

European states increasingly recognized the need to formalize minimum 

guarantees and prevent humanitarian violations in pursuit of peace. In this 

context, following the unifying framework of the Treaty of London, the 

European Convention on Human Rights and Fundamental Freedoms was 

adopted in 1950. From this Convention arose the European Human Rights 

Protection System, which, committed to safeguarding human rights, 

established numerous guarantees for citizens and introduced a supervisory 

body, the European Court of Human Rights2. 

However, humanitarian emergencies transcend national boundaries 

and the European border. Due to mass humanitarian violations, Europe faced 

a massive displacement toward its major urban centers in the 20th century, 

directly linked to the 1917 Russian Revolution, the 1922 Turkish-Ottoman 

War, and the two World Wars, shaping the issue of refugees and migrants3. 

Many of these individuals were forcibly returned to their homelands and 

treated as suspects by authorities. 

 
2 ROBERTSON, Arthur Henry. The European Court of Human Rights. The American Journal 
of Comparative Law, Oxford, v. 9, n. 1, p. 1–28, 1960. DOI: https://doi.org/10.2307/837852 
3 SALOMÃO, Wiliander França. A proteção internacional do indivíduo pelos direitos humanos: 
a crise dos refugiados na União Europeia. THEMIS: Revista da Esmec, [S. l.], v. 15, n. 1, p. 197–
215, 2017. DOI: https://doi.org/10.56256/themis.v15i1.552 
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In Hannah Arendt words, upon losing their nationality, refugees and 

migrants—one of the most vulnerable groups across states—also lost their 

rights, given the fragility of human rights protection mechanisms and the 

inhumane conditions they faced in their host countries. Therefore, although 

it does not explicitly mention refugees, the European Convention established 

in Article 3 the prohibition of inhumane treatment for anyone under the 

authority of a signatory state4. 

Accordingly, the European Court of Human Rights, established to 

uphold the Convention, jurisprudentially affirmed the prohibition of 

returning migrants to their countries of origin if they face violations or threats 

to human dignity, shaping the development of Refugee Law5. The concept of 

a refugee was later defined in the Geneva Convention, which ratified 

guarantees such as the prohibition of returning those seeking asylum, 

enshrining the Principle of Non-Refoulement. 

Under the influence of the guarantee against inhumane treatment, 

additional legal instruments strengthened protections against the expulsion of 

migrants seeking asylum and refuge. In 1960, the Second Protocol of the 

Council of Europe expanded the European System’s list of protected rights 

by prohibiting the mass expulsion of foreigners, a safeguard later reinforced 

by the Fourth Protocol in 1969, which explicitly banned mass expulsions of 

aliens. However, individual expulsions remained a legal avenue for states to 

deport smaller groups, as seen in Denmark’s expulsion of hundreds of refugee 

children during the Vietnam War in 1975, Greece’s deportation of 4,500 

Albanian refugees, and Slovakia’s removal of Afghan nationals seeking shelter 

in 2020—each justified at different times by the exception to mass expulsion6. 

Thus, despite the safeguards established in Protocol No. 4, 

protection against expulsion remains fragile, as the European Protection 

 
4 ARENDT, Hannah. As Origens do Totalitarismo. São Paulo: Companhia das Letras, 1989. 
5 FULLERTON, Maryellen. Refugees and the primacy of european human rights law. UCLA 
Journal of International Law and Foreign Affairs, Los Angeles, v. 21, n. 1, p. 45–69, 2017. 
6 HENCKAERTS, Jean-Marie. Mass Expulsion in Law and Modern International Practice. 
London: Springer, 1995. 
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System has not set minimum criteria for defining mass expulsion. This legal 

gap leaves many foreigners seeking asylum, refuge, and shelter in Europe 

facing an uncertain future. Besides to the precarious and unsanitary conditions 

endured by migrants fleeing humanitarian crises, they must navigate an 

unpredictable legal landscape, where the Court’s weak regulations enable 

states to frame refugee policies not as a means of upholding human rights but 

as a tool for border control—often resorting to violent measures such as 

expulsion7. 

According to 2021 data, 69% of asylum and refugee migrations 

originate from countries plagued by humanitarian crises, such as Syria, 

Venezuela, Afghanistan, South Sudan, and Myanmar. Nearly seven million of 

these individuals currently reside in Europe under precarious, often inhumane 

conditions, further exacerbated by the Ukrainian crisis8. Meanwhile, many 

who seek refuge in Europe instead face serious human rights violations, 

including expulsion. The broad discretion allowed by the Protocols to the 

European Convention on Human Rights has led the European Court of 

Human Rights to issue a series of controversial rulings, such as in Sultani v. 

France, M.A. v. Cyprus, Khlaifia and Others v. Italy, Asadi v. Slovakia, and 

the highly debated inadmissibility cases Asady and Others v. Slovakia and 

Becker v. Denmark, which serve as key references for this research9. Many 

scholars argue that these cases expose systemic failures in protecting already 

vulnerable populations under European state authority. 

This research aims to examine how the European Human Rights 

Protection System has established safeguards against the expulsion of 

foreigners through the prohibition of collective expulsion and the principle of 

non-refoulement. It will explore the system’s shortcomings in ensuring this 

 
7 ARENDT, Hannah. As Origens do Totalitarismo. São Paulo: Companhia das Letras, 1989. 
8 UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES – UNHCR. UNHCR 
updates data on refugees in Ukraine to reflect recent movements. Denmark:  UNHCR, 2022. 
9 EUROPEAN COURT OF HUMAN RIGHTS – ECHR. Collective Expulsion of Aliens. 
Strasbourg, 2024. Available at: 
https://www.echr.coe.int/documents/fs_collective_expulsions_eng.pdf. Accessed on: 20 Mar. 
2025. 
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right and the contemporary challenges it faces by conducting an in-depth 

analysis of Becker v. Denmark10 and Asady v. Slovakia11. This comparative 

approach will provide a critical perspective on the humanitarian protection 

framework in Europe during the 1970s and throughout the 21st century, 

enabling an assessment of its evolution, effectiveness, and persistent 

challenges12,13. Ultimately, through case analysis, this study seeks to answer the 

central question: How and to what extent has the European Protection System 

failed to safeguard alien populations from expulsion and refoulement? 

This study aims to analyze the role of the European Human Rights 

System in consolidating the right to protection against mass expulsion and the 

principle of non-refoulement through an examination of the system’s 

vulnerabilities, evolution, and current challenges, with a focus on the cases of 

Becker v. Denmark and Asady v. Slovakia. 

Accordingly, the specific objectives are as follows: to analyze data on 

migration, asylum, refuge, and expulsion; to differentiate the prohibition of 

 
10 Popularly known as Becker v. Denmark, the case involved a conflict between journalist 
Henning Becker and the Danish state regarding the repatriation of 204 refugee children from the 
Vietnam War. Becker rescued the children amid bombings and ethnic hostility during the conflict, 
becoming their legal guardian. When the war ended, the government immediately drafted plans 
to return the children, disregarding the ethnic tensions. Belonging to an ethnic minority, 
orphaned, and politically threatened, many experts considered that these children would face risks 
of humanitarian violations upon returning to their countries of origin. This led to requests for 
political asylum and refuge due to the hostilities they would encounter amid a massive post-war 
humanitarian crisis. Despite the Danish state’s custody takeover and numerous attempts to send 
the children back to Vietnam, the European Court of Human Rights did not uphold accusations 
of mass expulsion and inhuman treatment against Denmark. 
11 The case known as Asady v. Slovakia began after the expulsion of 19 Afghan asylum seekers 
from Slovakia to Ukraine. The principle of non-refoulement establishes that individuals must be 
given opportunities to present objections to their expulsion. In less than a day, the asylum seekers 
were transferred from Slovakia to Ukraine and then returned from Ukraine to Slovakia. Relying 
on the Spanish precedent of the applicants' own culpable conduct, the Court disregarded the 
refugees' limited access to legal defense and failed to recognize any humanitarian violations in the 
expulsion of the Afghans, effectively ignoring the principle of non-refoulement. This led many 
researchers to conclude that the Court uses the Spanish precedent as a means to avoid recognizing 
humanitarian violations 
12 EUROPEAN COURT OF HUMAN RIGHTS – ECHR. Case Henning Becker v. Denmark. 
Judgment on: 3 October 1975. Available at: 
https://www.refworld.org/cases,COECOMMHR,3ae6b7058.html. Accessed on: 20 Mar. 2025.  
13 EUROPEAN COURT OF HUMAN RIGHTS – ECHR. Case of Asady and Others v. 
Slovakia. Judgment on: 24 March 2020. Available at: 
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-201870%22]}. Accessed on: 20 Mar. 
2025. 
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mass expulsion from the principle of non-refoulement; to trace the historical 

and legal evolution of protections against migrant and refugee expulsion 

under the European System; to identify the system’s normative weaknesses 

and the resulting contemporary challenges; and, through the Becker and 

Asady cases, to investigate systemic failures in protecting vulnerable foreign 

populations. 

Examining protections against mass expulsion and refugee 

refoulement under the European Human Rights System is crucial given the 

cycles of bloodshed and mass humanitarian violations that have marked 

Europe’s recent history—whether as a direct actor or as a primary destination 

for migrants and refugees. Humanitarian crises, particularly in Eastern 

Europe, the Middle East, and North Africa, have placed Europe at the center 

of debates on expulsion, as it remains the principal destination beyond 

neighboring countries. 

The European System’s role as the first international protection 

mechanism underscores this study’s importance. Amid rising refugee 

numbers, expulsions and non-refoulement violations persist, often overriding 

humanitarian border control. Becker v. Denmark and Asady v. Slovakia 

illustrate how weak legal criteria allowed state control despite rights violations. 

A deeper analysis is needed to protect human rights against persistent mass 

expulsions. Understanding the European System—its challenges and 

structural weaknesses in protecting migrants and refugees—is essential to 

upholding their rights, especially against the harshest state measures: 

expulsion and refoulement. 

 

2. METODOLOGY 

This research examines the evolution of humanitarian protection for 

asylum seekers against refoulement and mass expulsion within the European 

framework. Using a deductive method, it analyzes cases to trace legal 
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principles' development and evaluate the European Human Rights System’s 

effectiveness in protecting asylum seekers. 

Regarding the research approach, a qualitative method suits better, 

allowing deeper analysis of the jurisprudential and normative impacts of the 

European Court of Human Rights and the European Convention on Human 

Rights, yielding more comprehensive results. The cases of will be examined 

through jurisprudential and documentary analysis, comparing a controversial 

Court ruling from the 1970s with a contemporary judgment to assess the 

evolution and effectiveness of legal protections. Furthermore, to achieve the 

study’s objectives, a descriptive method will outline the normative protection 

mechanisms established by the European Convention on Human Rights, their 

historical development, concrete cases, normative weaknesses, and 

distinctions between legal principles. This will provide details of the system’s 

applicability to humanitarian protection. 

Lastly, for technical purposes, a bibliographic review will be 

conducted, as much literature on the subject is found in books, academic 

articles, and publications on protection mechanisms and human rights 

violations against asylum seekers and refugees in Europe. Additionally, the 

study will analyze European legislation, treaty provisions, and European Court 

of Human Rights jurisprudence on protection against expulsion and 

refoulement. 

 

3. ON THE SITUATION OF REFUGEES IN EUROPE 

As outlined, Europe is one of the primary destinations for refugees 

worldwide. According to United Nations High Commissioner for Refugees 

(UNHCR) data, more than eight million displaced persons sought refuge in 

European countries in 202214.  In this context, thousands of refugees were 

integrated into reception programs and legal systems within the bloc governed 

 
14 UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES – UNHCR. UNHCR 
updates data on refugees in Ukraine to reflect recent movements. Denmark:  UNHCR, 2022. 
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by the European System of Human Rights Protection. However, this reality 

results from a historical process. 

According to Zürcher, Europe began dealing with large refugee 

flows following the forced displacement of thousands of Hellenes during the 

mass deportations of the Turkish-Greek conflict. In addition to over 800,000 

displaced Muslims—many of whom died of cholera—Greek and Armenian 

communities fled to Southern Europe, escaping nationalist violence in 

Ottoman territories. It coincided with the arrival of refugees seeking shelter 

in European capitals due to the Russian Civil War resulting in the League of 

Nations’ first major refugee crisis in the 20th century, prompting discussions 

on the need to protect this vulnerable population within European15.  

Forced displacement intensified after World War I, particularly in 

Central and Eastern Europe, reaching a critical point during World War II, 

which generated massive refugee flows due to conflicts, ethnic persecutions, 

expulsions, and forced relocations. In response, European states convened to 

establish a protection mechanism for this population, incorporating it into the 

United Nations Charter and the protocols linked to the European System of 

Human Rights Protection. 

Today, despite the European bloc's efforts to implement regional 

refugee reception policies—as evidenced by the New European Pact on 

Migration and Asylum—the refuges situation remains challenging. According 

to the World Health Organization, most refugees in Europe live in unsanitary 

conditions. Access to adequate living environments necessary for their well-

being remains a challenge, as reflected in high tuberculosis rates and 

difficulties in accessing vaccines for various epidemics.  Additionally, states 

 
15 ZÜRCHER, Erik-Jan. Greek and Turkish Refugees and Deportees 1912-1924. Leiden: 
Turkology Update Leiden Project, 2003. 
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face even more pressing challenges concerning refugees, particularly the issues 

of expulsion and refoulement along major refugee routes16. 

According to scholars like Lahav, the problems of refoulement and 

mass expulsion of refugees have persisted and, in some cases, worsened in 

certain states. This trend is linked to several factors, including the privatization 

of migration control and the growing nationalist movements advocating for 

stricter border protection against refugees17. Official European department 

data indicate that the expulsion of non-European migrants increased by 18% 

in 2022. The high deportation rates—sending individuals back to their 

countries of origin or neighboring states—have led theorists such as Fekete 

to argue that, contrary to the integrationist mechanisms of the European 

System and its associated legal frameworks, many states have created an 

internal deportation machinery that undermines the right to asylum and 

refuge18.  

As expulsion and refoulement figures continue to rise, it becomes 

evident that refugee crisis management has been a persistent issue in Europe 

for over a century. To conduct a thorough analysis of this situation, it is 

essential to examine practical cases that illustrate how European institutions—

such as the European Court of Human Rights—interpret and enforce 

protections for refugees and the limitations they encounter. Therefore, two 

landmark cases within the bloc were selected as key reference points: Becker 

v. Denmark (1975) and Asady v. Slovakia (2020). These cases offer a broad 

perspective by comparing legal interpretations from two distinct and 

significant periods in the history of international refugee protection. 

Accordingly, a distinction must first be made between the principle of non-

 
16 WORLD HEALTH ORGANIZATION. Promoting the Health of Refugees and Migrants: 
Draft Action Plan, 2019–2023. 2019. Available at: 
http://apps.who.int/gb/ebwha/pdf_files/WHA72/A72_25-en.pdf. Accessed on: 21 mar. 2025. 
17 LAHAV, Gallya. Immigration and the State: The Devolution and Privatisation of Immigration 
Control in the EU. Journal of Ethnic and Migration Studies, Sussex, v. 24, n. 4, p. 675–694, 2010. 
DOI: https://doi.org/10.1080/1369183X.1998.9976660. 
18 FEKETE, Liz. The Deportation Machine: Europe, Asylum and Human Rights. Institute of 
Race Relations, v. 47, n. 1, p. 64–78, 2005. DOI: https://doi.org/10.1177/0306396805055083. 
Accessed on: 14 Oct. 2023. 
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refoulement, which has had a colossal impact on international refugee 

protection, and the prohibition of expulsion, which directly relates to the 

protocols established under the European System of Human Rights 

Protection. 

 

4. ON THE DISTINCTION BETWEEN MASS 

EXPULSION AND NON-REFOULEMENT 

Given the precarious conditions in which large masses of refugees 

and migrants find themselves in Europe, the forced return of displaced 

persons has increasingly become a consolidated reality in European States. 

However, there are fundamental differences between these legal principles, 

which influence cases brought before the European Court of Human Rights. 

In this legal context, the origin of non-refoulement dates back, according to 

Gomes et al, to the 1951 Geneva Convention. This principle is not exclusive 

to refugees and asylum seekers, applying to all individuals persecuted in their 

countries of origin, as established by the European Court of Human Rights. 

Meanwhile, mass expulsion refers to the forced removal of refugees and 

asylum seekers. This legal concept was initially laid out in the 1951 United 

Nations Convention on the Status of Refugees and later reinforced by the 

1967 Protocol to the Refugee Convention and the Convention Against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment19.  

Thus, mass expulsion is characterized by government actions that 

often involve the use of force or coercion and may occur without due legal 

process or individual assessment of refugees’ circumstances. It is closely 

related to the legal status of asylum and refuge. Refoulement, on the other 

hand, can be voluntary—when refugees choose to return—or involuntary, 

when it is enforced by the host country or external pressures. Forced return 

 
19 GOMES, Paulo Victor Dafico moreira da Costa; et al. O direito ao refúgio no sistema 
internacional europeu e o perfil da jurisprudencia sobre refugiados da Corte Europeia de Direitos 
Humanos. Ambivalências, São Cristóvão-SE, v. 6, n. 11, p. 173–191, 2018. DOI: 
https://doi.org/10.21665/2318-3888.v6n11p173-191 
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has been widely criticized by the international community and has been the 

subject of cases brought before the European Court of Human Rights. The 

United Nations Convention on the Status of Refugees explicitly prohibits 

the return of refugees to situations where their lives or freedoms would be at 

risk. 

According to Silva, legal protection in both cases only gained 

recognition in European courts once it was effectively regulated after World 

War II. The classification of certain vulnerable migrants as refugees was only 

formally established in 1951. The Convention initially faced resistance, 

particularly from Eastern European states, which preferred to address the 

concept of stateless persons in international protection rather than that of 

refugees. The 1967 Protocol was introduced to universalize a protection 

framework that had previously been restricted by geographical and temporal 

limitations, particularly concerning post-1951 refoulement. As human rights 

protection evolved in 20th- and 21st-century Europe, particularly after 

landmark rulings by the European Court of Human Rights from the 1970s 

onward, the principle of non-refoulement gained recognition as a jus cogens 

norm. This means that the forced return of migrants is not only a violation of 

international treaties but also a human rights violation under international 

law20.  

In contrast, Valle argues that mass expulsions emerged as a state 

mechanism, resulting in the deprivation of identity, dignity, nationality, and 

freedom of movement within the European bloc. In this regard, it is 

noteworthy that the European System of Human Rights Protection has 

historically had weaker safeguards compared to other mechanisms, such as 

the Inter-American System of Human Rights. While the European protection 

system has comprehensive protocols, its enforcement mechanisms face 

significant internal challenges, such as delays in recognizing refugee status, 

 
20 SILVA, Joanna de Angelis Galdino. O direito à não devolução e o reconhecimento do non-
refoulement como norma jus cogens. 2015. 176 f. Dissertação (Mestre em Direito) – 
Umiversidade Federal de Santa Catarina, Florianópolis, 2015. 
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political pressures, and the lack of uniform minimum standards—despite 

extensive jurisprudence—create a legal limbo, increasing the vulnerability of 

refugees to mass expulsion. This remains as one of the key obstacles to refugee 

integration in Europe in the 21st century21.  

Within the European System, the principle of non-refoulement 

prevents the return of individuals to a country where they may face 

persecution, protecting against human rights violations, as ruled by the 

European Court of Human Rights, in cases involving severe abuses in the 

home country. This principle applies to individual cases, requiring an 

assessment of the asylum seeker’s specific circumstances to determine 

whether their return would be safe. Mass expulsion protection, conversely, 

prohibits the arbitrary and indiscriminate deportation of large numbers of 

refugees or asylum seekers. Unlike non-refoulement, this principle addresses 

entire groups rather than individual cases, ensuring that the treatment of 

refugees under the European protection system aligns with fundamental 

principles such as human dignity. 

As the European System’s protocols developed over the 20th 

century, Almeida argues that enforcing protections against both mass 

expulsion and refoulement has played a crucial role in the European 

framework. These protections not only aim to prevent inhumane treatment 

but also serve to ensure the observance of human rights by the European 

Court of Human Rights, contributing to the secure management of migration 

flows within Europe22. 

 

 
21 VALLE JUNIOR, Luiz Artur Costa do. O direito à nacionalidade em sistemas regionais de 
proteção aos direitos humanos. 2015. 47 f. Monografia (Bacharelado em Relações Internacionais) 
– Universidade de Brasília, Brasília, 2015. 
22 ALMEIDA, Laura Beatriz Ludovico de. O impacto humanitário da securitização dos fluxos 
migratórios da união europeia: caso Espanha - Marrocos: The humanitarian impact of the 
securitization of migratory flows in the european union: the Spain - Morocco case. Brazilian 
Journal of Development, [S. l.], v. 8, n. 8, p. 59478–59494, 2022. DOI: 
https://doi.org/10.34117/bjdv8n8-298 
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5. ON THE FRAGILITIES AND CONTEMPORARY 

CHALLENGES OF THE EUROPEAN SYSTEM 

As evidenced, the European System has aligned itself with the 

principle of non-refoulement and protection against mass expulsion as a 

means of safeguarding refugees—both individually and in groups—from 

humanitarian violations across the continent. However, the system’s 

effectiveness faces multiple challenges, ranging from Member States’ 

adherence to legal mechanisms to the integration of these mechanisms within 

the broader framework. 

According to Piovesan, several factors contribute to the challenges 

currently faced by the European System. Chief among them is the 

longstanding absence of a harmonized asylum system within the European 

Union, leading to inconsistencies in how states treat refugees. Initial steps 

toward addressing this issue have been taken through the New Pact on 

Migration and Asylum, yet many aspects remain under discussion and await 

implementation. Ineffective solidarity, arbitrary deportations, and the lack of 

minimum standards—particularly in crisis management—highlight the the 

contemporary challenge, becoming even more evident after the 2015 influx of 

refugees23.  

As Tovo et al. observes, some states enforce stricter mass deportation 

policies in due political populism. Coupled with the absence of minimum 

criteria and regional harmonization, this situation allows the European Court 

of Human Rights to issue conflicting rulings, exacerbating not only refugee 

vulnerability but also legal regional uncertainty. Given that refugees have 

historically been among the most vulnerable to international protection 

 
23 PIOVESAN, Flávia. Sistema interamericano de direitos humanos: impacto transformador, 
diálogos jurisdicionais e os desafios da reforma. Revista Direitos Emergentes na Sociedade 
Global, [S. l.], v. 3, n. 1, p. 76–101, 2014. DOI: https://doi.org/10.5902/2316305416282 
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failures, they are disproportionately subjected to humanitarian violations, as 

reflected in the jus cogens principle of non-refoulement24.  

Thus, the European System faces considerable practical challenges 

in applying its protective legislation. Beyond issues of harmonization and 

cohesion within the bloc, political and social challenges arise concerning the 

jurisdiction of both the system and the European Court. Moreover, significant 

legal hurdles exist within the system itself. As Amorim points out, the Dublin 

Protocol—which allocates asylum applications to specific states—has been 

heavily criticized for overburdening Mediterranean countries such as Greece 

and Italy. Despite efforts to unify the EU’s Return Policy and the political and 

humanitarian pressures following the 2015 crisis, national tensions persist 

regarding the protections offered by the regional system. Prioritizing their 

interests and sovereignty, several European states have challenged the 

European Protection System and the Court. Some cases have notably shaped 

protection doctrines. Examining two key cases is crucial to evaluating how 

these protections function in European legal frameworks. 

 

6. DEVOLUTION AND EXPULSION ON THE BECKER 

CASE 

According to Sohn, the Becker Case in the 1970s exposed the 

vulnerabilities of mass expulsion. The European state's consolidation of mass 

expulsion regulations emerged as a response to the horrors of forcibly 

removing entire populations on the eve of World War II. This led to the 

establishment of a prohibition, formalized in 1966, against expelling aliens, 

particularly during international emergencies and wars. Cases ranged from 

Kurds in Iraq to Jews in European countries during the war. However, even 

a system like the European framework—designed to prevent these individuals 

from being expelled or returned to their countries of origin—had gaps, lacking 

 
24 TOVO, Paula; et al. O princípio da não devolução no direito internacional dos refugiados: 
origem e aplicação nos dias atuais. In: Pró-Ensino: Mostra Anual de Atividades de Ensino da 
UEL, 2020, Londrina. Anais [...]. Londrina: Portal de Anais de Eventos da UEL, 2020. 
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minimum criteria and leaving room for refugee rights violations, as seen in 

Denmark25.  

The Becker Case became one of the first high-profile cases to shock 

Europe regarding refugee protection, sparking intense debate. The Danish 

government was urged to ensure the safety of Vietnamese children in the 

country. However, the Commission ruled that mass expulsion was not at 

stake, citing the relatively small number of affected individuals, the possibility 

of case-by-case assessments, and the distinction between repatriation and 

expulsion. It disregarded significant criticism against Denmark for violating 

Protocol 4, Article 4, and Article 3 by exposing minors to potential 

humanitarian violations amid Vietnam’s ethnic war. Henning Becker gained 

widespread public support, prompting European courts to scrutinize legal 

criteria for expulsion. This initiated a movement advocating for stricter 

safeguards against expulsion and refoulement, as the law allowed broad 

interpretative margins for humanitarian protections26.  

The absence of clear criteria weakens the assessment of human rights 

protection mechanisms. Several cases brought before the European Court 

revealed how states prioritized national interests over compliance with 

Articles 3 and 4 of the European Convention. The Court's ruling raised doubts 

about the applicability of Protocol 4 and the scope of human rights 

protections within the European bloc. This highlighted an entrenched issue: 

despite legal commitments, protection was not always enforced or aligned 

with state interests. The legal uncertainty arising from such precedents was 

compounded by the fact that protections could be relativized, as Denmark did 

in 1975 by reframing mass expulsion as repatriation. 

 
25 ZIECK, Marjoleine. Mass Expulsion in Modern International Law and Practice. In: 
HENCKAERTS, Jean-Marie (Ed.). Nijhoff Series on International Studies in Human Rights. v. 
41. The Hague: Martinus Nijhoff, 1997. p. 205-208. 
26 United Nations High Commissioner for Refugees - UNHCR. Henning Becker versus 
Denmark. Council of Europe: European Commission on Human Rights. 3 October 1975. 
Available at: https://www.refworld.org/cases,COECOMMHR,3ae6b7058.html. Accessed on: 
21 Mar. 2023. 
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Henckaerts underscores a crucial aspect: mass expulsion can be 

indirect. European jurisprudence tends to recognize mass expulsion only 

when objective criteria are met. However, the Court has not defined how far 

state measures to remove or return aliens may constitute expulsion or 

refoulement in practice. Consequently, legal maneuvers by European states to 

repatriate or send migrants back to precarious conditions could be deemed 

indirect mass expulsion. This normative ambiguity creates legal uncertainty 

and facilitates covert expulsions27. The lack of normative specificity and 

Denmark’s attempted repatriation reflect patterns seen in other states, 

drawing criticism of both the system and judicial interpretations. The Becker 

v. Denmark case exposed a broader state failure of humanitarian security 

throughout the 20th century. 

 

7. RETURN AND EXPULSION ON THE ASADY CASE 

In 2020, another case was brought before the Court: the removal of 

Afghan migrants from Slovakia’s border to Ukraine following, as in the 

previous case, an individualized assessment. Notably, the Court’s reasoning 

evolved, with the concept of indirect expulsion carrying significant weight. 

Judges Keller, Lemmens, and Schembri jointly questioned the state's weak 

humanitarian protection mechanisms and the disproportionate analysis used 

to justify repatriation. Although the ruling did not establish mass expulsion, 

dissenting opinions reflected a human rights-centered perspective in 

European society and were later cited in similar cases. 

In line with Cernadas’s reasoning, in Asady v. Slovakia, the Court 

ruled that ten-minute individualized interviews were sufficient to safeguard 

refugee rights under the European Human Rights Protection System, thereby 

preventing mass expulsion and refoulement. However, such brief interviews 

do not always allow for a comprehensive assessment of a refugee’s situation, 

 
27 HENCKHAERTS, Jean-Marie. Indirect Mass Expulsion. Mass Expulsion in Modern 
International Law and Practice. Brill Nijhoff, 1995. 
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indicating that, despite the time gap, the European Protection System and its 

institutions continue to apply vague criteria and restrictive interpretations to 

human rights protections28. 

Cordero argues the ruling majority was fragile under Protocol No. 4, 

as the State failed to provide minimum guarantees beyond interviews. 

Migrants were not granted effective entry rights, and the decision lacked 

specificity regarding procedural safeguards, resulting in weak assessments of 

migrant conduct and increasing their vulnerability within the migration 

mechanisms29.  

The Asady case thus highlighted the Court’s attempt to protect the 

interests of member states while exposing the fragility of the system—a 

framework that, in theory, upholds human rights but struggles with practical 

implementation due to judicial interpretation. The absence of clear criteria 

remains problematic. As previously noted by scholars, the Asady ruling set a 

precedent for the vague standards European states apply to migrant and 

refugee protection, underscoring a broader issue of social, political, and 

economic vulnerability across the bloc. This was evident in the expulsion of 

migrants to Ukraine, which was based on weak institutional assessments. 

 

8. CONCLUSION 

Refoulement and migration are longstanding European issues. This 

debate spans generations but took decades to gain a legal framework. Despite 

waves of refugees—from the Russian Revolution to the World Wars—

European humanitarian guarantees only emerged in the 1950s. Institutions 

such as the European Court of Human Rights were established to ensure 

compliance with and oversight of human rights protection. However, the 

 
28 CERNADAS, Pablo Ceriani. Políticas migratórias, devoluciones en caliente. TEDH. Case of 
ND and NT v. Spain, 13 de febrero de 2020. Revista Debates sobre Derechos Humanos, n. 5, p. 
283-301, 2021. 
29 CORDERO, Jorge Agustín Viguri. Los procedimientos fronterizos de protección internacional 
en Ceuta y Melilla: un balance crítico. Revista General de Derecho Constitucional, n. 33, p. 10, 
2020. 
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European system is faced with structural and practical challenges to its 

realization. Migration remains at crisis levels. Moreover, UNHCR data 

indicates that Europe is still a significant point of destination for refugees. 

Consequently, European legal doctrine and jurisprudence have 

addressed the two main issues of refoulement and expulsion, which have been 

broadly discussed in this book, to a great extent. The rights of refugees and 

migrants are safeguarded by various legal instruments like court rulings and 

Protocol No. 4. Nevertheless, Court rulings have set weak, ambiguous 

standards for mass expulsion and refoulement. Apart from the absence of 

numerical quotas, expulsion has been linked, in some rulings, to objective 

conditions that create legal uncertainty—e.g., short interviews, as in Asady, 

and the possibility of individualized decisions, as in Becker. What is really 

required is an examination of each case, which is required to make firm 

conclusions in such a complex field. 

This study illustrates that, despite as much as there has been a bid to 

establish a system that protects individuals from statelessness, refoulement 

and expulsion mechanisms for guaranteeing practical effectiveness have 

remained elusive. Principles of non-refoulement and prohibition of mass 

expulsion—each functioning separately and collectively to prevent abuses—

are at the core of protection of rights within the bloc. However, where such 

principles clash with state interests, protection can still be unsuccessful. In 

brief, the equilibrium between humanitarian norms and state interests remains 

a fundamental challenge. Despite legal progress, gaps in defining refoulement 

and mass expulsion persist. The uncertainty allows national interests to be 

prioritized at the expense of human rights protection. The ongoing challenge 

is how to reconcile state sovereignty and the responsibility to protect asylum 

seekers and migrants. To be successful, the European system must establish 

clear, objective criteria upholding non-refoulement and prohibiting mass 

expulsion. 
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With Europe facing an evolving migration crisis, member states and 

institutions must work in concert to strengthen policy and legal protections. 

It is only in unity and commitment to humanitarian principles that migrants' 

and refugees' rights can be fully guaranteed. Lastly, the legacy of Europe's 

protection system is still to be written—it must be one of justice and solidarity. 

Principles of refoulement and expulsion, while distinct, are intimately 

interconnected and crucial to the shared future of all human beings through 

humanitarian protection. Continuing legal vigilance remains necessary in a 

world in which asylum remains a premier international concern. 
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