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I. Introduction, freedom of speech 

There is a widely known phrase, wrongly attributed to Voltaire: ‘I disapprove of what you 

say, but I will defend to the death your right to say it’. This phrase captures the essence of freedom 

of speech in the broadest sense, a freedom that has been restricted or even suppressed for 

centuries. It turns out that technological development introduces new threats and challenge1 

to this freedom and makes the problem of preventive censorship increasingly relevant in this 

field2. 

Today, freedom of expression in its broadest sense is one of the fundamental 

constitutional values. It is even regarded as a ‘constitutive feature of the Western 

constitutional state’3. We are currently celebrating the 250th anniversary of the American 

‘Virginia Bill of Rights’ of 1776, which, for the first time in Article 12, guaranteed freedom of 

the press and thus, indirectly, freedom of speech4.  Later, the Constitution of the German 

Empire of 28 April 1849 declared in Article 4(2) that “freedom of the press may under no 

circumstances and in no way be restricted, suspended or abolished by preventive measures, 

 
1 O. M. H. Köppen, Das Grundrecht der Informationsfreiheit unter Berücksichtigung der neuen Medien, Köln 2004, pp. 
23 et seq.; D. Merten, Negative Grundrechte, (in:), D. Merten, H.-J. Papier (ed.), Handbuch der Grundrechte in 
Deutschland und Europa. Band II. Grundrechte in Deutschland. Allgemeine Lehren, Heidelberg 2006, pp. 828 et seq.; F. 
Kübler, Medien, Menschenrechte und Demokratie, Heidelberg 2008, pp. 16 et seq.; A. Beater, Medienrecht, 2nd ed., 
Tübingen 2016, pp. 54 et seq.; F. Fechner (in:) K. Stern, F. Becker, Grundrechte-Kommentar, 4th ed., Köln 2024, 
Art. 5 EN 21 et seq.;  A.-B. Kaiser, (in:) Dreier Grundgesetz Kommentar, 4th ed., Tübingen 2023, Art. 5(1) GG, EN 
4 et seq. 
2 See R. Müller-Terpitz, ‘Filter als Gefahr für die Meinungspluralität? – Verfassungsrechtliche Erwägungen zum Einsatz 
von Filtertechnologien’, Zeitschrift für Urheber- und Medienrecht 2020, vol. 5, p. 371. 
3 A.-B. Kaiser, (in:) Dreier Grundgesetz Kommentar, Art. 5(1) GG, EN 1. 
4 A.-B. Kaiser, (in:) Dreier Grundgesetz Kommentar, Art. 5(1) GG, EN 1. 
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namely censorship...”5. It was therefore an act which, alongside a declaration of freedom, 

also contained a prohibition on its elimination through state verification of permissible 

content. Later, the ban on preventive censorship was also explicitly provided for in principle 

by the German Weimar Constitution of 19196 and by the March Constitution of 1921, the 

first after Poland regained its independence (Article 105). However, this did not prevent 

subsequent negative experiences in these countries during the communist era,7, and in 

Germany itself, even earlier, during the Nazi dictatorship of 1933–1945. 

As a personal freedom, freedom of expression is attributed to every individual. It is 

not subject to prior regulation or official ‘assignment’ by public authorities. State authorities 

may recognize it under constitutional norms, but it is not granted by them. This means that, 

like any fundamental freedom, it is not a value ‘bestowed’ by the state. As the ability to 

disseminate information on the one hand and to obtain information and views on the other, 

freedom of expression is today protected not only by European liberal constitutions but also 

by international instruments8.  

 

II. The framework of freedom of expression 

This freedom is not boundless. On the one hand, it has defined boundaries (a 

framework) that determine what falls outside the scope of freedom of expression; on the 

other hand, restrictions may be imposed by the legal system either directly or through 

legislation (so to speak, ‘on a case-by-case basis’). Defining the legal framework of content, 

and thus the limits of freedom of expression, is of key importance for assessing the extent 

to which one can speak of unacceptable censorship as a constitutionally prohibited 

interference with freedom of expression. For any interference, including preventive 

measures, in the sphere of communication that does not fall within the bounds of freedom 

of expression, it will not constitute censorship in this sense. Nor is it subject to assessment 

 
5 M. Löffler, Das Zensurverbot der Verfassung, Neue Juristische Wochenschrift (NJW) 1969, vol. 50, p. 2225. 
6 For further details, see, for example, K. Häntzschel, (in:) G. Anschütz, R. Thoma (eds.), Handbuch des Deutschen 
Staatsrechts, Vol. 2, Tübingen 1932, pp. 665 et seq. 
7 During the communist era in the Polish People’s Republic, censorship constituted a legally regulated 
instrument of official media scrutiny (press, performances, visual arts, radio and television). The first act 
establishing the censorship authority was the decree of 5 July 1946 on the establishment of the Main Office for 
the Control of the Press, Publications and Performances (Journal of Laws of 1946, No. 34, item 210); see, for 
a more detailed discussion of censorship in the post-war period: M. Kozłowska, Prawo jako narzędzie limitowania 
swobód obywatelskich w czasach Polskiej Rzeczypospolitej Ludowej. Cenzura jako instrument ograniczania wolności wyrażania 
poglądów, Acta Universitatis Wratislaviensis. Studia nad Autorytaryzmem i Totalitaryzmem 45, vol. 4, Wrocław 
2023, pp. 337 et seq. 
8 As in Article 10 of the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms or 
in Article 11 of the Charter of Fundamental Rights of the European Union. 
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from the perspective of comparison with other protected values within the framework of the 

proportionality mechanism (weighing of values), since that which falls outside the scope of 

freedom of expression does not constitute a value worthy of protection in the first place. 

In the second case, i.e., restrictions on freedom of expression in the strict sense, the 

state may, by means of a statute or on the basis thereof, introduce legal provisions that allow 

for the imposition of criminal liability in the event of the misuse of certain content. Such 

liability may take various forms – primarily under civil and criminal law, but also under 

administrative law. In the case of liability ‘for speech’ understood in this way, and thus 

consequently, it is possible to demand or order the removal of content that infringes other 

protected values, the protection of which the constitutional system prioritizes over freedom 

of expression.  

In all these cases, the prohibition of censorship (where it exists in a given legal system) 

constitutes the limit of permissible restrictions (German: ‘Schranken-Schranke’)9. It defines 

the essence of freedom of expression10 (though it cannot be treated as the very essence of 

that freedom ‘as such’). 

 

III. The constitutional prohibition of censorship 

The prohibition of censorship, provided for, for example, in the constitutions of 

Portugal (Article 37(2)), Poland (Article 54(2)), and Germany (Article 5(1), third sentence, of 

 
9 See, for example, F. Schemmer (in:) V. Epping, Ch. Hillgruber, BeckOK Grundgesetz, 64. Ed., Stand 15.11.2025, 
Art. 5, EN 114;  Ch. Grabenwarter, (in:) G. Dürig, R. Herzog, R. Scholz (eds.), Grundgesetz. Kommentar, 108. EL 
August 2025, GG Art. 5 Abs. 1, EN 115; H. Bethge (in:) J. Isensee, P. Kirchhof (eds.), Handbuch des Staatsrechts 
der Bundesrepublik Deutschland, Bd. IX. Allgemeine Grundrechtslehren, 3rd ed., Heidelberg 2011, p. 1214; H. Bethge, 
Eine Zensur findet nicht statt, (in:) H. Jochum, M. Elicker, S. Lampert R. Bartone (eds.), Freiheit, Gleichheit, Eigentum 
– Öffentliche Finanzen und Abgaben. Festschrift für Rudolf Wendt zum 70. Geburtstag, Berlin 2015, p. 32; H. Sodan (in:) 
H. Sodan (ed.), Grundgesetz. Kommentar, 5th ed., München 2024, p. 127-128; R. Wendt (in:) I. v. Münch, Ph. 
Kunig, J. A. Kämmerer, M. Kotzur (eds.), Grundgesetz. Kommentar, 8th online ed. 2025, Art. 5, EN 110. 
10 See further e.g. J. Sadomski, (in:) M. Safjan, L. Bosek (eds.), Konstytucja RP. Tom I, Komentarz, art. 1-86, Warsaw 
2016, p. 1295; Ch. Grabenwarter, (in:) G. Dürig, R. Herzog, R. Scholz (eds.), Grundgesetz. Kommentar, Edition: 
108. EL August 2025, Art. 5(1), EN 115; W. Hoffmann-Riem (in:) E. Denninger, H. Ridder, H. Simon, E. Stein 
(eds.), Kommentar zum Grundgesetz für die Bundesrepublik Deutschland. Bd. I. Art. 1-37, 3rd ed., Munich 2001, Art. 
5(1), (2), n. 89; Th. Clemens (in:) D.C. Umbach, Th. Clemens (eds.), Grundgesetz. Mitarbeiterkommentar und 
Handbuch, Vol. I, Heidelberg 2002, Art. 5, EN 144; H. Schulze-Fielitz (in:) H. Dreier, Grundgesetz. Kommentar, Bd. 
I, 3rd ed. Tübingen 2013, Art. 5 I, II, p. 690; Ch. Degenhart (in:) W. Kahl, Ch. Waldhoff, Ch. Walter, Bonner 
Kommentar zum Grundgesetz, Folder 3, November 2017 edition, Art. 5(1) and (2), pp. 40, 418; R. Wendt (in:) I. v. 
Münch, Ph. Kunig, J. A. Kämmerer, M. Kotzur (eds.), Grundgesetz. Kommentar, Bd. I, 7th ed., Munich 2021, Art. 
5, pp. 398, 399; F. Fechner (in:) K. Stern, F. Becker, Grundrechte-Kommentar, 4th ed., Cologne 2024, Art. 5, n. 
241, 242; Ch. Starck, A. L. Paulus (in:) H. v. Mangoldt, F. Klein, Ch. Starck (eds.), Grundgesetz, Bd. 1. Kommentar, 
7th ed., Munich 2018, Art. 5(1), (2), p. 640; H. Bethge (in:) M. Sachs, Ch. v. Coelln, Th. Mann (eds.), Grundgesetz. 
Kommentar, 10th ed., Munich 2024, Art. 5, p. 318; F. Schemmer (in:) V. Epping, Ch. Hillgruber, BeckOK 
Grundgesetz, 64. Ed., Stand 15.11.2025, Art. 5, EN 114; see also M. Jestaedt, Meinungsfreiheit, (in:) D. Merten, H.-
J. Papier (eds.), Handbuch der Grundrechte in Deutschland und Europa, Vol. IV, Heidelberg 2011, pp. 949–950; H. 
Bethge, Eine Zensur findet nicht statt, p. 32. 



 

 619 

the Basic Law of 1949)11, is intended precisely to protect the core of freedom of expression12. 

The Polish Constitution prohibits, in an almost absolute manner13, only preventive 

censorship14 (as does, for example, the Bavarian Constitution, which is exceptional in this 

regard15). In contrast, the German Basic Law establishes a general and, prima facie, absolute 

limit on interference16 and a ban on censorship17 (unlike Article 118 of the earlier Weimar 

Constitution of 191918), which, incidentally, is the subject of doctrinal disputes over its 

scope19. 

 
11 The constitutions of Brandenburg, Rhineland-Palatinate, Saxony, Saxony-Anhalt, Saarland, Berlin, Bremen 
and Thuringia also prohibit censorship; see Th. Nessel, Das grundgesetzliche Zensurverbot, Berlin 2004, p. 14. 
12 Censorship is prohibited in 17 constitutions: Belgium (Article 25(1)), Bulgaria (Article 40(1)), the Czech 
Republic (Article 18(3)), Denmark (§ 77 – explicitly regarding preventive censorship), Estonia (§ 45), Greece 
(Art. 14 – regarding prior censorship), Spain (Art. 20(2) regarding prior censorship), the Netherlands (Art. 7(2) 
– regarding prior censorship), Lithuania (Art. 44), Luxembourg (Article 24), Latvia (Article 100), Germany 
(Article 5(1)), Poland (Article 54(2) – regarding preventive censorship), Portugal (Article 37(2)), Romania 
(Article 30(2)), Slovakia (Article 26(3)), Italy (Article 21(2)).  
13 P. Sarnecki (in:) L. Garlicki (ed.), Konstytucja Rzeczypospolitej Polskiej. Komentarz, t. III, Warsaw 2003, commentary 
on Art. 54, p. 6; P. Sarnecki (in:) L. Garlicki, M. Zubik (eds.), Konstytucja Rzeczypospolitej Polskiej. Komentarz. II, 
Art. 30-86, 2nd ed., Warsaw 2016, p. 296; J. Sadomski, (in:) M. Safjan, L. Bosek (eds.), Konstytucja RP. Tom I, 
Komentarz, art. 1-86, Warsaw 2016, p. 1295. 
14 Article 54(2), first sentence, of the Constitution of the Republic of Poland provides that “preventive 
censorship of the media and the licensing of the press are prohibited”. 
15 Th. Nessel, Das grundgesetzliche Zensurverbot, p. 14. 
16 For further details on this subject, see: the decision of the German Federal Constitutional Court of 25 April 
1972, 1 BvL 13/67, BVerfGE 33, 52 (72), NJW 1972, vol. 43, p. 1934; in the literature, e.g. Ch. Grabenwarter, 
(in:) G. Dürig, R. Herzog, R. Scholz (eds.), Grundgesetz. Kommentar, 108. EL August 2025, Art. 5 para. 1, EN 
115; W. Hoffmann-Riem (in:) E. Denninger, H. Ridder, H. Simon, E. Stein (eds.), Kommentar zum Grundgesetz 
für die Bundesrepublik Deutschland. Bd. I, Art. 5 para. 1, 2, EN 89; Th. Clemens (in:) D.C. Umbach, Th. Clemens 
(eds.), Grundgesetz. Mitarbeiterkommentar und Handbuch, Bd. I, Art. 5, n. 144; Ch. Degenhart (in:) W. Kahl, Ch. 
Waldhoff, Ch. Walter, Bonner Kommentar zum Grundgesetz, Folder 3. Issue November 2017, Art. 5(1) and (2), p. 
418; F. Fechner (in:) K. Stern, F. Becker, Grundrechte-Kommentar, Art. 5, EN 242; Ch. Starck, A. L. Paulus (in:) 
H. v. Mangoldt, F. Klein, Ch. Starck (eds.), Grundgesetz, Bd. 1. Kommentar, 7th ed., Munich 2018, Art. 5(1), (2), p. 
640; H. Bethge (in:) M. Sachs, Ch. v. Coelln, Th. Mann (eds.), Grundgesetz. Kommentar, Art. 5, p. 318; H. Bethge 
(in:) J. Isensee, P. Kirchhof (eds.), Handbuch des Staatsrechts der Bundesrepublik Deutschland, Vol. IX, p. 1214; H. 
Bethge, Eine Zensur findet nicht statt, p. 32, 37; M. Jestaedt, Meinungsfreiheit, (w:) D. Merten, H.-J. Papier (red.), 
Handbuch der Grundrechte in Deutschland und Europa, Bd. IV, pp. 949–950; H. Schulze-Fielitz (in:). Dreier, 
Grundgesetz. Kommentar, Bd. I, p. 691; H. Sodan (in:) H. Sodan (ed.), Grundgesetz. Kommentar, pp.127 et seq.; F. 
Schemmer (in:) V. Epping, Ch. Hillgruber, BeckOK Grundgesetz, 64. Ed., Stand 15.11.2025, Art. 5, EN 114, 116. 
17 M. Löffler, Das Zensurverbot der Verfassung, p. 2225. 
18 See, for example, A. Beater, Medienrecht, pp. 56–57. 
19 The prevailing view is that, in the German Basic Law too, an absolute ban is limited to prior censorship 
(German: Vorzensur, Präventivzensur); see, for example, the decisions of the German Federal Constitutional Court 
of 25 April 1972, 1 BvL 13/67, BVerfGE 33, 52 (72), NJW 1972, vol. 43, p. 1934; of 20 October 1992, 1 BvR 
698/89, BVerfGE 87, 209, NJW 1993, vol. 22, p. 1459; see, for example, U. Scheuner, Pressefreiheit, (in:) 
Vereinigung der Deutschen Staatsrechtslehrer Heft 22, Berlin 1965, p. 11; Ch. Grabenwarter, (in:) G. Dürig, R. 
Herzog, R. Scholz (eds.), Grundgesetz. Kommentar, 108. EL August 2025, GG Art. 5 para. 1, EN 117; R. Wendt 
(in:) I. v. Münch, Ph. Kunig, J. A. Kämmerer, M. Kotzur (eds.), Grundgesetz. Kommentar, Bd. I,, Art. 5, p. 458; Th. 
Clemens (in:) D.C. Umbach, Th. Clemens (eds.), Grundgesetz. Mitarbeiterkommentar und Handbuch, Bd. I, Art. 5, n. 
146; Ch. Starck, A. L. Paulus (in:) H. v. Mangoldt, F. Klein, Ch. Starck (eds.), Grundgesetz, Bd. 1. Kommentar, 7th 
ed., Munich 2018, Art. 5(1), (2), p. 639; H. Bethge (in:) M. Sachs, Ch. v. Coelln, Th. Mann (eds.), Grundgesetz. 
Kommentar, Art. 5, pp. 318–319; H. Schulze-Fielitz (in:) H. Dreier, Grundgesetz. Kommentar, Vol. I, p. 690; H. 
Sodan (in:) H. Sodan (ed.), Grundgesetz. Kommentar, p. 128; M. Jestaedt, Meinungsfreiheit, (w:) D. Merten, H.-J. 
Papier (red.), Handbuch der Grundrechte in Deutschland und Europa, Bd. IV, pp. 950–951; H. Bethge (in:) J. Isensee, 
P. Kirchhof (eds.), Handbuch des Staatsrechts der Bundesrepublik Deutschland, Bd. IX, p. 1214; H. Bethge, Eine Zensur 
findet nicht statt, p. 33; F. Schemmer (in:) V. Epping, Ch. Hillgruber, BeckOK Grundgesetz, 64. Ed., Stand 
15.11.2025, Art. 5, EN 114; R. Wendt (in:) I. v. Münch, Ph. Kunig, J. A. Kämmerer, M. Kotzur (eds.), 
Grundgesetz. Kommentar, 8th online ed. 2025, Art. 5, EN 106; cf. however: W. Hoffmann-Riem (in:) E. Denninger, 
H. Ridder, H. Simon, E. Stein (eds.), Kommentar zum Grundgesetz für die Bundesrepublik Deutschland. Bd. I. Art. 1-



 

 620 

The prohibition of censorship should be understood in these cases in a broad sense, 

i.e., as relating to the protection of freedom of thought and communication in various 

spheres20. This prohibition, in relation to preventive (a priori) censorship—that is, censorship 

carried out before publication in the form of a requirement to obtain official permission21 for 

publication—constitutes, according to some authors, the absolute limit of permissible 

restrictions on freedom of expression22. 

In everyday language, censorship is equated with any interference with freedom of 

expression23. However, this approach is untenable with respect to the term’s legal meaning. 

The prohibition of prior restraint, therefore, means, in the broadest sense, that it is 

impermissible for the state to introduce systemic mechanisms that make the publication (or, 

more broadly, the dissemination) of information or views contingent upon obtaining the 

relevant prior consent or authorization from a state institution. Such authorization or consent 

must therefore be a necessary condition for exercising this freedom. 

A distinction is made primarily between preventive censorship (prior censorship, a 

priori, censura praevia) and subsequent censorship (a posteriori, censura repressiva). This applies to 

every form of intellectual expression – opinions and information, scientific research findings, 

works of literature and art, including visual art such as film, etc.24 As a rule, the motives for 

censorship are irrelevant to the assessment of its admissibility, unless the relevant provisions 

indicate otherwise.  

The very concept of censorship is, moreover, the subject of numerous disputes in 

the literature. Undoubtedly, it refers to actions that control expression and its accessibility to 

 
37, 3rd ed., Munich 2001, Art. 5(1), (2) n. 91 et seq.; Ch. Degenhart (in:) W. Kahl, Ch. Waldhoff, Ch. Walter, 
Bonner Kommentar zum Grundgesetz, Folder 3. Issue November 2017, Art. 5(1) and (2), p. 417 ff.; M. Löffler, Das 
Zensurverbot der Verfassung, pp. 2226–2227. 
20 See, for example, M. Löffler, Das Zensurverbot der Verfassung, p. 2226. 
ö21 In the case law of the Constitutional Tribunal and Polish legal literature, it is sometimes held that the 
prohibition of preventive censorship applies to scrutiny carried out by state administrative bodies, but does not 
apply to scrutiny carried out by the courts (pointing out that in this case the scrutiny is not of a general and 
institutional nature) – this view is not, however, justified by the wording of Article 54 of the Constitution of 
the Republic of Poland; cf. the Constitutional Tribunal’s judgment of 9 November 2010, K 13/07, OTK ZU 
No. 9/A/2010, item 98; J. Sadomski, (in:) M. Safjan, L. Bosek (eds.), Konstytucja RP. Tom I, Komentarz, art. 1-86, 
p. 1295; cf. H. Bethge, Eine Zensur findet nicht statt, p. 36. 
22 Article 233(1) of the Constitution of the Republic of Poland provides that a law defining the scope of 
restrictions on the freedoms and rights of man and the citizen during martial law and a state of emergency may 
not restrict certain freedoms and rights; however, it does not include among these the freedom of expression 
referred to in Article 54. This, in turn, may lead to the conclusion that preventive censorship is permissible 
during martial law or a state of emergency (cf. J. Sadomski, (in:) M. Safjan, L. Bosek (eds.), Konstytucja RP. Tom 
I, Komentarz, art. 1-86, p. 1295). This view must, however, be regarded as misguided, since preventive censorship 
is not a restriction on freedom of expression, but an element that helps to shape its very essence. 
23 See, for example, Th. Nessel, Das grundgesetzliche Zensurverbot, p. 16 et seq. 
24 H. Bethge, Eine Zensur findet nicht statt, p. 33; F. Schemmer (in:) V. Epping, Ch. Hillgruber, BeckOK Grundgesetz, 
64. Ed., Stand 15.11.2025, Art. 5, EN 115. 
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others. The control of ideas is intended to serve as supervision over spiritual and intellectual 

life (regardless of the form of the expression), to prevent the emergence of ideas or 

information deemed undesirable by those in power25. It is rightly emphasized that censorship 

is the systematic supervision and control of intellectual life by an external authority that 

determines how opinion is shaped, and information is disseminated26. It is also sometimes 

understood more broadly – as “exerting influence on public opinion in the sense that a 

potential contribution to the process of shaping public opinion is withdrawn by the 

intervening authority or made available in an altered form”27. 

Preventive (ex-ante, a priori) censorship is formally defined as the control of the 

content of a statement before its dissemination (the so-called ‘prohibition subject to 

authorization’)28. This is the so-called formal concept of preventive (pre-publication) 

censorship. The German Federal Constitutional Court has defined it as “measures restricting 

the use of intellectual works before their creation or dissemination, in particular making them 

subject to prior official scrutiny and approval of their content”29. Preventive censorship is 

intended to make the permissibility of disseminating a statement dependent not only on 

consent but also on the absence of objection from the supervisory authority30. However, ex 

post (a posteriori) censorship is of a similar nature, and as such should not be equated with 

measures of civil or criminal repression (e.g., an order to withdraw a publication, confiscation 

of printed matter, etc.)31. 

 
25 M. Löffler, Das Zensurverbot der Verfassung, p. 2225. 
26 M. Löffler, Das Zensurverbot der Verfassung, p. 2225. 
27 J. Noltenius, Die freiwillige Selbstkontrolle der Filmwirtschaft und das Zensurverbot des Grundgesetzes, Göttingen 1958, 
p. 107 ff.; see also the judgment of the Higher Regional Court of Frankfurt of 12 November 1962, 6 U 23/61, 
NJW 1963, vol. 3, p. 112. 
28 Decisions of the Federal Constitutional Court: of 25 April 1972, 1 BvL 13/67, BVerfGE 33, 52; NJW 1972, 
vol. 43, p. 1937; of 14 February 1978, 2 BvR 523/75, 958, 977/76, BVerfGE 47, 198 (236); of 20 October 
1992, 1 BvR 698/8, BVerfGE 87, 209 (230); judgment of 4 November 1986, 1 BvF 1/84, BVerfGE 73, 118 
(166); Ch. Grabenwarter, (in:) G. Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, 108. EL August 2025, 
GG Art. 5 para. 1, EN 116; R. Wendt (in:) I. v. Münch, Ph. Kunig, J. A. Kämmerer, M. Kotzur (eds.), Basic 
Law. Commentary, Vol. I, Art. 5, p. 458; Ch. Starck, A. L. Paulus (in:) H. v. Mangoldt, F. Klein, Ch. Starck (eds.), 
Grundgesetz. Kommentar, Bd. I, 7th ed., Munich 2018, Art. 5(1), (2), p. 639; H. Sodan (in:) H. Sodan (ed.), 
Grundgesetz. Kommentar, p. 128. 
29 Decision of the Federal Constitutional Court of 25 April 1972, 1 BvL 13/67, NJW 1972, vol. 43, p. 1937; 
similarly, the Polish Constitutional Tribunal in its resolution of 2 March 1994, W 3/93, OTK 1994, item 17: 
“one of the essential elements of freedom of expression is freedom from prior censorship, understood as the 
granting of powers to state authorities to control the content of statements before they are communicated to 
the recipient, and also to make the communication of statements to recipients subject to the prior consent of a 
state authority. The state may establish mechanisms of ex post liability for the abuse of freedom of expression, 
whereas prior interference may be permitted only exceptionally, as a collateral effect of other, constitutionally 
legitimate actions of the state (e.g. the prosecution of crimes or the ensuring of the proper functioning of the 
justice system).” 
30 M. Löffler, Das Zensurverbot der Verfassung, p. 2225. 
31 M. Löffler, Das Zensurverbot der Verfassung, p. 2227; R. Wendt (in:) I. v. Münch, Ph. Kunig, J. A. Kämmerer, 
M. Kotzur (eds.), Grundgesetz. Kommentar, 8th online ed. 2025, Art. 5, EN 106. 
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Even this cursory analysis shows that not every interference in the sphere of freedom 

of expression, including that carried out by public authorities, is tantamount to censorship32. 

Although constitutional provisions do not define it, censorship should therefore primarily 

be understood as state interference in the sphere of freedom of expression, using 

authoritative methods to determine the permissible scope for making content available to a 

wider audience. Censorship is undoubtedly an institutional method of regulating the 

dissemination of specific content, and its framework is determined either by legislation or by 

established state practice (de facto censorship)33. Despite Poland's constitutional ban on 

censorship as early as the interwar period, equivalent measures—through criminal sanctions 

and the possibility of confiscating entire print runs of publications34—effectively enabled the 

political authorities to achieve an outcome analogous to institutionalized preventive 

censorship.  

 

IV. Content control on the Internet 

Freedom of speech on the internet, in the age of freely accessible digital media, also 

presents new challenges and threats. Dangerous trends are emerging involving the 

dissemination of content that is objectively harmful both to individuals (such as deepfakes 

or hate speech) and to the functioning of societies and states (extremist or terrorist content). 

Consequently, a lively debate has been ongoing for years over the creation of adequate and 

effective instruments to prevent the dissemination of such harmful content. Recently, a wide 

range of so-called algorithmic functions for verifying and selecting such content have been 

increasingly used, including upload filters to eliminate content that constitutes a criminal 

offense or may infringe on personal rights. Examples of filtering algorithms include Google’s 

“Google Content Identification” and Microsoft’s “PhotoDNA”, as well as content 

management technologies such as Audible Magic and Videntifier Security35. The requirement 

to verify content36 made available on online platforms to protect copyright is set out, for 

example, in the Digital Single Market Directive37 and the Audiovisual Media Services 

 
32 H. Bethge, Eine Zensur findet nicht statt, p. 32. 
33 See Ch. Grabenwarter, (in:) G. Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, 108. EL August 2025, 
GG Art. 5(1), n. 116. 
34 Regulation of the President of the Republic of Poland of 4 November 1926 on penalties for the dissemination 
of false information and on penalties for insulting the authorities and their representatives, Journal of Laws No. 
110, item 640. 
35 M. M. J. Schmidt, Uploadfilter: Zensur Im 21. Jahrhundert?, Tübingen 2026, p. 37. 
36 See e.g. R. Wendt (in:) I. v. Münch, Ph. Kunig, J. A. Kämmerer, M. Kotzur (eds.), Grundgesetz. Kommentar, 8th 
online ed. 2025, Art. 5, EN 109a. 
37 Article 17(4) of Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 
on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 
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Directive of 14 November 2018, 2018/180838. The CJEU endorsed such preventive 

protection in its 2022 decision on hosting service providers39. The ECtHR also recognizes 

such protection40. 

Despite technological advances, algorithmic filtering methods– and therefore those 

that operate without human intervention – remain imperfect. They may still, due to users’ 

deceptive tricks, overlook content that is in fact harmful, whilst, through erroneous 

assessment and classification, blocking permissible content, including, in particular, content 

that does not constitute a criminal offense, fake news, etc. This is because artificial 

intelligence systems are still unable to detect certain linguistic subtleties unambiguously and 

can therefore be easily ‘tricked’. has also emerged as a phenomenon designed to mislead 

algorithmic filtering tools, including in the form of so-called ‘algospeak’, i.e., the use of words 

which, for the purpose of smuggling specific content, are given a meaning different from the 

commonly accepted one. One can cite the famous case in which a broadcast on a chess 

channel on one of the portals was interrupted, presumably because the algorithm 

misinterpreted a discussion of black and white pieces, attacks, and defenses, concluding that 

the content was racist41.  

Filtering methods that use algorithms undoubtedly serve to restrict freedom of 

expression. Moreover, they are used not only to verify content already published online (on 

digital platforms, social media, etc.), but also, increasingly, by service providers as a 

precautionary measure – before publication. This, in turn, raises the question of whether 

these methods constitute a new form of preventive censorship, at least analogous to those 

known from the not-too-distant history of authoritarian and totalitarian systems. A positive 

answer to this question must, in turn, lead to renewed doubts regarding the permissibility of 

using algorithmic filtering methods, at least wherever censorship is prohibited. An absolute 

 
2001/29/EC — imposing an obligation on providers of online content-sharing services to ensure that specific 
works and other protected subject-matter are not accessible. 
38 OJ EU No L 303, pp. 69–92. It provides for an obligation on video-sharing platform providers to implement 
appropriate measures to a certain extent. However, these measures must not, in principle, lead to ex ante 
monitoring or filtering of content when it is uploaded to the platform (i.e. if this is incompatible with Article 
15 of Directive 2000/31/EC). 
39 In its judgment of 22 April 2022, C-401/19, Poland v European Parliament and Council of the European 
Union, ECLI:ECLI:EU:C:2022:297. 
40 In the ECtHR’s view, preventive restrictions on freedom of expression are permissible provided that there 
is an effective possibility of judicial review as to whether the conditions for the prohibition have been met (see 
ECtHR judgments: of 17 July 2001, 39288/9, Ekin Association v. France, §§ 56–58, 
ECLI:CE:ECHR:2001:0717JUD003928898; of 29 March 2011, RTBF v. Belgium, 50084/06, § 
115,ECLI:CE:ECHR: 2011:0329JUD005008406; of 18 December 2012, Ahmet Yildirim v. Turkey, 
CE:ECHR:2012: 1218JUD000311110, §§ 47, 64; see also, for example, Ch. Grabenwarter, (in:) G. Dürig, R. 
Herzog, R. Scholz, Grundgesetz. Kommentar, Art. 5(1), EN 116. 
41 „Why a YouTube Chat About Chess Got Flagged for Hate Speech”, WIRED 01-03-2021, 
https://www.wired.com/story/why-youtube-chat-chess-flagged-hate-speech/ ; 13-04-2026. 

https://www.wired.com/story/why-youtube-chat-chess-flagged-hate-speech/
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ban on preventive censorship, prima facie, precludes verifying digital content through filtering, 

just as prior vetting before publication is prohibited in other contexts. It is worth 

remembering, however, that even in legal systems where no such ban exists, the question of 

the permissible scope of censorship remains relevant, since it can be a tool directed against 

the very essence of freedom of expression. 

Opinions in legal doctrine are divided on this subject.  

On the one hand, it is usually noted that the ban on censorship applies only to state 

authorities42' actions. This is a constitutional prohibition addressed to public authorities43, or 

possibly entities dependent on or subordinate to them, and therefore only they are obliged 

to refrain from using content verification tools before publication. Since constitutional 

norms do not make other persons or institutions the addressees of such a prohibition, this 

means that what may be described as ‘private censorship’, including preventive censorship, 

carried out, for example, by operators of digital platforms, is not prohibited. It should be 

noted, however, that the view that the constitutional principle prohibiting censorship applies 

only to the state (public authorities) is not beyond dispute. For some time now, voices have 

been emerging in German legal literature (which, in principle, may also be justified under 

analogous constitutional norms in other states), suggesting that this prohibition is also 

directed at state-dependent entities44. It therefore also has a ‘vertical’ effect. Martin Löffler 

rightly points out that “in view of the transfer of state tasks to state-dependent institutions, 

this would undermine the ban on censorship”45. In his view, “the free development of 

spiritual life is guaranteed only if non-state institutions and bodies that have a decisive 

influence on spiritual life are also recognized as being subject to the ban on censorship”. 

 
42 H. Bethge, Eine Zensur Findet Nicht Statt, P. 34; B. Holznagel, Verfassungsrechtliche Fragen Der 

Umsetzung Von Art. 17 Dsm-Rl, Zeitschrift Für Urheber- Und Medienrecht 2020, Vol. 1, P. 3. 

43 M. Löffler, Das Zensurverbot der Verfassung, p. 2227; Ch. Degenhart (in:) W. Kahl, Ch. Waldhoff, Ch. Walter, 
Bonner Kommentar zum Grundgesetz, Vol. 3, November 2017 edition, pp. 418, 419; R. Wendt (in:) I. v. Münch, Ph. 
Kunig, J. A. Kämmerer, M. Kotzur (eds.), Grundgesetz. Kommentar, Vol. I, Art. 5, pp. 458, 459; Ch. Starck, A. L. 
Paulus (in:) H. v. Mangoldt, F. Klein, Ch. Starck (eds.), Grundgesetz, Bd. 1. Kommentar, 7th ed., Munich 2018, Art. 
5(1), (2), p. 641; H. Bethge (in:) M. Sachs, Ch. v. Coelln, Th. Mann (eds.), Grundgesetz. Kommentar, Art. 5, p. 319; 
H. Bethge, Eine Zensur findet nicht statt, p. 34, 39; Ch. Grabenwarter, (in:) G. Dürig, R. Herzog, R. Scholz, 
Grundgesetz. Kommentar, 108th ed. August 2025, GG Art. 5 para. 1, EN 115; H. Schulze-Fielitz (in:) H. Dreier, 
Grundgesetz, Bd. 1. Kommentar, p. 692; M. Jestaedt, Freedom of Expression, (in:) D. Merten, H.-J. Papier (eds.), 
Grundgesetz, Bd. 1. Kommentar, pp. 950–951; F. Schemmer (in:) V. Epping, Ch. Hillgruber, BeckOK Grundgesetz, 
64. Ed., Stand 15.11.2025, Art. 5, EN 117; cf. however U. Scheuner, Pressefreiheit, p. 99. 
44 See, for example, U. Scheuner, Pressefreiheit, p. 99; M. Löffler, Das Zensurverbot der Verfassung, p. 2227; Ch. 
Starck, A. L. Paulus (in:) H. v. Mangoldt, F. Klein, Ch. Starck (eds.), Grundgesetz, Vol. 1. Kommentar, 7th ed., 
Munich 2018, Art. 5(1), (2), p. 641. 
45 M. Löffler, Das Zensurverbot der Verfassung, p. 2227. 

https://beck-online.beck.de/?typ=reference&y=100&g=EU_RL_2019_790&a=17
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On the other hand, it is noted that even if one accepts that the prohibition on 

censorship does not apply to the actions of autonomous private entities46 (constitutional 

norms do not have a ‘vertical’ effect in this sense), filtering mechanisms are, in fact, analogous 

to traditional censorship and yield identical effects. Automated and essentially 

comprehensive ‘outsourced’ interference can therefore be regarded as a measure equivalent 

to censorship4748. After all, the very purpose of the ban on preventive censorship was to 

prevent the systematic suppression of freedom of expression, even though at the time these 

bans were introduced into European constitutions, neither the internet nor, even less so, 

digital platforms were known. Contemporary forms and means of communication, therefore, 

require an update to the interpretation of constitutional norms, taking into account their 

fundamental protective purpose. 

Furthermore, when public authorities, including the legislature, introduce a legal 

requirement for internet service providers to verify digital content, the state’s actions are 

carried out here by private entities on behalf of the state. In such cases, service providers are 

required to carry out ex ante verification – increasingly using algorithmic tools such as ‘upload 

filters’ – thereby exposing these entities to the risk of public law sanctions for non-

compliance49. Thus, such orders may be regarded, in essence, as an interference by public 

authorities in the sphere of fundamental rights and freedoms, which is of 50an indirect nature. 

Legal doctrine has long held the view—which must be regarded as fundamentally correct—

that the prohibition on censorship covers not only the institutionalized actions of public 

authorities, but also “censorship activities carried out by institutions formally governed by 

private law, established as a result of a contractual agreement between pluralistic groups of 

interests”51. 

 
46 A. P. Heldt, Intelligente Upload-Filter/Bedrohung für die Meinungsfreiheit?, in: R. Mohabbat-Kar, Thapa, P. Parycek, 
(Un)Berechenbar? Algorithmen und Automatisierung in Staat und Gesellschaft, Berlin 2018, p. 407; see alson e.g. H. 
Bethge, Eine Zensur findet nicht statt, p. 34. 
47 See Ch. Grabenwarter, in: G. Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, 108. Auflage, August 
2025, Art. 5(1), n. 119; see also D. Frey, M. Rudolph, J. Oster, Internetsperren und der Schutz der 
Kommunikation im Internet am Beispiel behördlicher und gerichtlicher Sperrungsverfügungen im Bereich des 
Glücksspiel- und Urheberrechts, Zeitschrift für das Recht der Digitalisierung, Datenwirtschaft und IT (MMR) 
48 See D. Frey, M. Rudolph, J. Oster, Internetsperren und der Schutz der Kommunikation im Internet, p. 11; cf. however: 
K. Stern, Die Freiheit der Medien, (w:) K. Stern, M. Sachs (red.), Das Staatsrecht der Bundesrepublik Deutschland, Bd. 
IV/1, Die einzelnen Grundrechte, Munich 2006, pp. 1608–1610: regarding systemic prior control: ‘Such instances 
of state-supported prior censorship must be preventable under Article 5(1), third sentence, of the Basic Law, 
as otherwise they could constitute a promising strategy for circumventing the provisions” (p. 1609); cf. also F. 
Fechner (in:) K. Stern, F. Becker, Grundrechte-Kommentar, 4th ed., Cologne 2024, Art. 5, EN 243. 
49 A. P. Heldt, Intelligente Upload-Filter/Bedrohung für die Meinungsfreiheit?, p. 402; W. Hoffmann-Riem (in:) E. 
Denninger, H. Ridder, H. Simon, E. Stein (eds.), Kommentar zum Grundgesetz für die Bundesrepublik Deutschland. Bd. 
I. Art. 1-37, 3rd ed., Munich 2001, Art. 5(1), (2) EN 94; H. Bethge, (in:) M. Sachs, Ch. V. Coelln, Th. Mann 
(eds.), Grundgesetz. Kommentar, 10th ed., Munich 2024, p. 320. 
50 A. P. Heldt, Intelligente Upload-Filter/ Bedrohung für die Meinungsfreiheit?, p. 404. 
51 J. Noltenius, *Die freiwillige Selbstkontrolle der Filmwirtschaft…, p. 131 et seq.; see also the judgment of the 
Higher Regional Court of Frankfurt of 12 November 1962, 6 U 23/61, NJW 1963, vol. 3, p. 112. 
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One critic of ‘indirect censorship’ mechanisms (Ralf Möller-Terpitz) argues that this 

constitutes a statutory obligation attributable to the European Union or the state52. 

Consequently, this leads to the conclusion that the obligation to carry out preventive filtering 

is just as unacceptable as ‘traditional’, institutional forms of state censorship. The 

introduction of such tools for verifying content before publication may be regarded, at the 

very least, as a circumvention of the constitutional prohibition on censorship53 or as an 

instrument equivalent to such censorship54. In such a case, the prohibition on censorship has 

a ‘radiation effect’ on the activities of private entities under the control of public authorities55. 

Indirectly, the imposition of such an obligation, particularly if accompanied by sanctions, 

may also lead to a ‘chilling effect’, i.e. a deterrent impact on the exercise of freedom of 

expression56, “internal self-censorship” on the part of the user57, as well as on the part of the 

provider, who, aware of the potential risk of liability, is thus inclined to remove content as a 

preventive measure58. This phenomenon is known as overblocking59. It involves the 

preventative blocking of content ‘just in case’ or ‘as a precaution’, so that the digital service 

provider can avoid allegations of failing to fulfill or improperly performing the state-imposed 

obligations to verify content on the internet.  

 

V. Possible directions for development 

 

The phenomenon described can also be viewed from a slightly different angle. Firstly, 

not every preventive negative verification of content intended for publication on online 

 
52 R. Müller-Terpitz, ‘Filter als Gefahr für die Meinungspluralität? – Verfassungsrechtliche Erwägungen zum Einsatz von 
Filtertechnologien’, p. 371; A. P. Heldt, ‘Intelligente Upload-Filter/Bedrohung für die Meinungsfreiheit?’, p. 404. 
53 A. P. Heldt, Intelligente Upload-Filter/ Bedrohung für die Meinungsfreiheit?, p. 409. 
54 See Ch. Grabenwarter (in:) G. Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, Art. 5(1) EN 119. 
55 See Ch. Degenhart (in:) W. Kahl, Ch. Waldhoff, Ch. Walter, Bonner Kommentar zum Grundgesetz, Vol. 3, 
November 2017, p. 422. 
56 As the German Federal Constitutional Court points out, the very existence of the preventive censorship 
procedure of ‘review and approval paralyses intellectual life’, see Order of the Federal Constitutional Court of 
25 April 1972, 1 BvL 13/67, BVerfGE 33, 52, NJW 1972, vol. 43, p. 1937. 
57 A. P. Heldt, Intelligente Upload-Filter/Bedrohung für die Meinungsfreiheit?, pp. 405–406; Ch. Grabenwarter (in:) G. 
Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, EN 119. 
58 B. Holznagel, Verfassungsrechtliche Fragen der Umsetzung von Art. 17 DSM-RL, p. 4; N. Peters, H. Schmidt, Das 
Ringen u m Upload-Filter geht in die 2. Runde, GRUR-Int 2019, No. 11, pp. 1014–1015; S. Weidert, Th. Uhlenhut, 
J. v. Lintig, Kampf gegen Upload-Filter – Teil 2: Die neue Urheberrechtsrichtlinie, GRUR-Prax 2019, vol. 13, p. 297. 
59 See, for example, F. Fechner, Fake News und Hate Speech als Gefahr für die demokratische Willensbildung. Staatliche 
Gewährleistung kommunikativer Wahrheit?, in: A. Uhle (ed.), Information und Einflussnahme. Gefährdungen der Offenheit 
des demokratischen Willensbildungsprozesses, Berlin 2018, pp. 157 ff.; S. Müller-Franken, ‘Netzwerkdurchsetzungsgesetz: 
Selbstbehauptung des Rechts oder erster Schritt in die selbstregulierte Vorzensur? – Verfassungsrechtliche Fragen’, Zeitschrift 
für das gesamte Medienrecht: Archiv für Presserecht 2018, vol. 1, p. 7 et seq.; F. Fechner (in:) K. Stern, F. 
Becker, Grundrechte-Kommentar, n. 243. 

https://beck-online.beck.de/?typ=reference&y=100&g=EU_RL_2019_790&a=17
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platforms must be treated as preventive censorship. There is, in fact, content that should be 

regarded as falling outside the scope of the freedom of expression mentioned at the outset. 

This refers to content that is undoubtedly so harmful that it should not exist in either the 

public or private sphere. As such, it is excluded from the framework of the fundamental 

freedom in question. In such cases, blocking such content does not constitute censorship, as 

the latter can only be applied to content that, in principle, falls within the scope of freedom 

of expression. Consequently, in such cases, the use of filtering tools should be deemed 

permissible to the extent that they serve to verify and block content of this kind, which clearly 

falls outside the bounds of freedom of expression. This line of interpretation is, however, 

risky in that, without clearly defining the aforementioned limits of freedom of expression 

with reasonable precision a limine, there is a serious risk of arbitrarily expanding what will be 

deemed prohibited. It must not be forgotten that ultimately it is the legislator who decides 

which behaviors, and to what extent, remain unlawful or even subject to criminal sanctions. 

Consequently, in such a situation, almost any content could be deemed unlawful and, as a 

result, subject to moderation and preventive filtering. Examples can easily be found in 

totalitarian systems. Polish post-war communist legislation, for instance, provided for a 

prison sentence for spreading false news that could cause significant harm to the interests of 

the state or undermine the authority of its supreme bodies (punishable by up to 5 years’ 

imprisonment)60. Of course, these are extreme examples, but they show that, as holders of 

fundamental rights and freedoms, we are not immune to such threats. 

However, it must also be borne in mind that a situation in which the blocking of 

content is, as a rule, the result of a private entity’s prior agreement to comply with the rules 

governing publication in a specific medium cannot be regarded as a form of censorship. In 

such cases, before submitting specific content, its creator complies with the rules governing 

the permissible scope of expression on the internet, including, of course, any prohibitions in 

this regard (provided, of course, that these prohibitions are proportionate or concern content 

that falls outside the scope of freedom of expression). Legal doctrine rightly holds that one 

can speak of censorship only when supervision and interference originate from an external 

entity. On this basis, actions and measures taken ‘within one’s own sphere of activity’, e.g., 

by publishers or editors supervising the activities of a journal61, do not constitute censorship. 

These are therefore actions which, to put it simply, can be described as ‘self-censorship’62. 

 
60 Article 16 of the Decree of 16 November 1945 on particularly dangerous offences during the period of state 
reconstruction, Journal of Laws No. 53, item 300. 
61 M. Löffler, Das Zensurverbot der Verfassung, p. 2228. 
62 See e.g. R. Wendt (in:) I. v. Münch, Ph. Kunig, J. A. Kämmerer, M. Kotzur (eds.), Grundgesetz. Kommentar, 8th 
online ed. 2025, Art. 5, EN 108; cf., however, Th. Nessel, Das grundgesetzliche Zensurverbot, p. 211. 
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Finally, it is worth noting one further phenomenon. It is rightly pointed out in the 

literature that the distinction between preventive and ex post censorship of works operating 

in virtual space is not only becoming somewhat blurred but also losing its significance 

altogether63. Traditionally, it was assumed that – as the German Federal Constitutional Court 

pointed out as recently as half a century ago – “once an intellectual work has reached the 

public and is capable of exerting influence, the general principles governing freedom of 

speech and the press, and their limitations, apply (…). These would become irrelevant if the 

ban on censorship also covered a posteriori censorship, i.e., control and repressive measures 

that are applied only after the work has been published”64. Today, should algorithmic tools 

be introduced to filter and eliminate specific content at any stage, limiting the prohibition 

solely to preventive censorship does not eliminate the risk that historically lay behind it and 

guided the drafters of the relevant constitutional provisions.  

One can certainly speak of a measure akin to censorship when specific monitoring 

obligations become so systematised and intensive that they are, at the very least, akin to 

monitoring carried out without any specific reason65. In other cases, filtering is permissible 

where it is based on ‘flagging’ strictly defined prohibited content that can be considered to 

fall outside the bounds (framework) of freedom of expression, or where it must be 

considered necessary to protect a value which, in the given circumstances, undoubtedly takes 

precedence over freedom of expression (proportionality, German Verhältnismäßigkeit)66. 

Despite the undoubted temptations in the political sphere to expand interference 

with the free circulation of ideas, an absolute constitutional ban on preventive censorship 

remains an anachronism in the internet age, or, at the very least, an overly strict solution67. 

Such a ban is not, in fact, suited to contemporary digital media and the fundamental risks 

associated with their use, although it corresponded to the realities of 19th-century paper-

based publications. Perhaps, therefore, as a matter worthy of consideration de constitutione 

ferenda, protective mechanisms enabling the verification of prohibited content should be 

provided for to define the framework of freedom of expression properly. However, as 

 
63 Ch. Grabenwarter (in:) G. Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, Art. 5(1) EN 119; W. 
Hoffmann-Riem (in:) E. Denninger, H. Ridder, H. Simon, E. Stein (eds.), Kommentar zum Grundgesetz für die 
Bundesrepublik Deutschland. Bd. I. Art. 1-37, 3rd ed., Munich 2001, Art. 5(1), (2) EN 93; Ch. Grabenwarter, (in:) 
G. Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, 108th ed. August 2025, GG Art. 5 para. 1, pp. 424–
425.  
64 Decision of the Federal Constitutional Court of 25 April 1972, 1 BvL 13/67, BVerfGE 33, 52, NJW 1972, 
vol. 43, p. 1937. 
65 M. M. J. Schmidt, Uploadfilter: Zensur Im 21. Jahrhundert?, p. 272. 
66 See also e.g. M. M. J. Schmidt, Uploadfilter: Zensur Im 21. Jahrhundert?, pp. 272 et seq. 
67 Ch. Grabenwarter (in:) G. Dürig, R. Herzog, R. Scholz, Grundgesetz. Kommentar, Art. 5(1), nb.119. 
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already noted, it would be necessary to define precisely and exhaustively the content that is 

not covered by freedom of expression under any circumstances.  


