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Abstract: The article analyses the future of acquisitive prescription in the context of
the ongoing digitalisation of property relations. It is based on the thesis that the classical
concept of acquisitive prescription, shaped under conditions of limited access to information,
does not fully correspond to the realities of a modern open information society. The aim of
the study is to assess the current function of acquisitive prescription and to indicate possible
directions for its evolution. The analysis focuses in particular on a comparison between the
traditional function of acquisitive prescription and the role of public land registers. It is
argued that the development of systems based on the principles of publicity and public
reliability of registers reduces the importance of acquisitive prescription as an instrument for
eliminating discrepancies between the legal and the factual status. The digitalisation of land
registers, online access to data, and the development of spatial data analysis tools and artificial
intelligence increase transparency and enable ongoing monitoring of property status, thereby
weakening the traditional ratio legis of acquisitive prescription. As a consequence, acquisitive
prescription of immovable property may in the future become marginalised or even fall into
desuetude.
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1. Introduction

Acquisitive prescription (#sucapio in Latin) is a classical institution of civil law derived
from the Roman legal tradition®. Its origins date back to the Law of the Twelve Tables (c.
450 BC), meaning that it has functioned continuously in legal systems for almost 2,500 years.
This institution remains a common feature of European and global legal culture — it is found
in both civil law systems’ and common law systems*, as well as in the legal systems of

countries outside the European cultural sphere, such as China.

U Krzysztof Grzesiowski — PhD, Assistant Professor at the Faculty of Law and Administration, University of
Szczecin (Poland); https://orcid.org/0000-0003-3287-7790; krzysztof.grzesiowski@usz.edu.pl

2 W. Rozwadowski, Roman Law. An Outline of the Course with a Selection of Sources, Poznan 1992, p. 129.
3 In the civil law system, acquisitive prescription refers directly to Roman institution #sucapio.

4 In the common law system, wsucapio is referred to as ‘adverse possession’, meaning ‘hostile’ or ‘unlawful’
possession, often also described as ‘theft’ of immovable property.
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Acquisitive prescription is a means (method) of acquiring ownership through
long-term possession of property. Both immovable property and movable property may be
subject to acquisitive prescription. This institution enables the legal status to be brought into
line with the factual situation in cases where there has been a long-standing discrepancy
between the two. Acquisitive prescription serves to align the legal status with the actual state
of possession. It therefore fulfils an important function in regulating property relations by
giving priority to the factual state (possession). The effect of acquisitive prescription is the
acquisition of ownership by the possessor without payment and the loss of that right by the
previous owner without compensation. The person who behaves as the owner in relation to
the property thus becomes the owner. Conversely, an owner who fails to exercise their right
and tolerates another’s possession for many years loses it. Acquisitive prescription therefore
stabilises social relations and strengthens the certainty of legal transactions. At the same time,
it leads to a legal effect similar to expropriation, consisting in the definitive deprivation of
the owner’s right of ownership, but — which is characteristic of the institution of acquisitive
prescription — this occurs without payment, that is, without any compensation for the former
owner. This aspect remains a source of enduring axiological controversy and was the subject
of analysis by the European Court of Human Rights in the case of |.A. Pye (Oxford) 1.td and
J.A. Pye (Oxford) Land Ltd v. the United Kingdom. In its judgment of 15 November 2005, the
ECtHR® held that acquisitive prescription violated Article 1 of Protocol No. 1 to the
Convention for the Protection of Human Rights, as the effect of acquisitive prescription—
depriving the owner of their right without any compensation—is too severe
(disproportionate) from the perspective of the Convention’s protection of property.
Ultimately, this view did not stand, as, following an appeal, the Grand Chamber of the
ECtHR, in its judgment of 30 August 2007°, held that the institution of acquisitive
prescription is compatible with the Convention’s standard of protection of property and
does not violate the Convention. The ECtHR held that acquisitive prescription does not
constitute ‘expropriation’ of the owner, but rather a classical method of acquiring ownership
present in European legal culture (tradition) since Roman times, which is justified by the
protection of public order. It is also significant that, before the expiry of the limitation period
for acquisitive prescription, the owner has the legal possibility of recovering the property.
Until the expiry of the limitation period, the owner may, without restriction, seek protection
of his right and demand the return of the property. The loss of ownership is therefore a
consequence of the owner’s inaction, who endures (tolerates) interference with their right of

ownership, thereby allowing the factual situation to become established, with which, after

5 Judgment of the Eutopean Court of Human Rights of 15 November 2005, application no. 44302/02.
¢ Judgment of the European Court of Human Rights of 30 August 2007, application no. 44302/02.
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the expiry of the period of acquisitive prescription, the possessor’s interests worthy of
protection are now associated. It seems that after a specified period of time, the owner should
bear the negative consequences of their inaction, and the possessor should have a legal

instrument allowing the legal status to be brought into line with the actual state of possession.

Despite this observation, the issue of the proportionality of depriving the owner of
their rights without compensation remains relevant and continues to be the subject of lively
debate in civil law doctrine’. In the context of the modern digital age, the question of the
legitimacy of maintaining this legal institution also arises. The digitisation of public land
registers, their widespread accessibility and the development of digital spatial information
systems (Google Maps) significantly facilitate the determination of the factual and legal status
of property, including the critical boundaries of land parcels. It appears that, in the context
of the development of future law, acquisitive prescription will undergo significant
modification and may even gradually disappear. It cannot be ruled out that acquisitive
prescription may prove to be the first of the classical institutions of property law to become

desuetndo in the digital age and in an open information society.

The starting point of this study is the argument that the classical concept of
acquisitive prescription, as developed in Roman law—under conditions of limited access to
information and a lack of transparency in property relations—does not fully correspond to
the realities of today’s open digital society. The widespread use of public land registers and
the introduction of state protection for persons acting in reliance on the contents of these
registers (the ‘principle of public faith in land registers™ in force in Poland) have already
significantly limited the application of the institution of acquisitive prescription. The aim of
this article is therefore to analyse the future of acquisitive prescription in changing legal,
social and technological conditions, which will be carried out primarily using a legal-dogmatic

approach, supplemented where necessary by a comparative law approach.

2. The classical institution of acquisitive prescription as exemplified by Polish

law

Property law governing ownership remains the most important part of
private law, which is subject to national legal systems, effectively resisting international

unification. This usually stems from an attachment to a country’s legal tradition, as well as a

7 L. Katz, The moral paradox of adverse possession: Sovereignty and revolution in property law, McGill Law
Journal, 2010(55)1, pp. 47-80.
8 Article 5 of the Act of 6 July 1982 on Land Registers and Mortgage (Journal of Laws of 2025, item 341).
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reluctance to adopt foreign legal models. Given that the subject matter of the regulation
covers ownership subject to the jurisdiction of the country where the property is situated,
property law is excluded from harmonisation within the European Union (Article 345
TFEU’). Consequently, the institution of acquisitive prescription as a means of acquiting
ownership of property (particularly immovable property) remains within the remit of

Member States’ law!”

. Nevertheless, within European legal culture (and this applies to both
the civil law and common law systems), this institution is based on common principles
derived from Roman law (possession as owner, good faith of the possessor, acquisition of
ownership by operation of law after the expiry of a specified period). In view of the above,

there are no methodological obstacles to Polish regulations on acquisitive prescription

serving as a basis for further consideration and the formulation of general conclusions.

The institution of acquisitive prescription of immovable property in Polish law is
regulated in the Civil Code (Articles 172—-176). In accordance with these provisions, a
possessor of immovable property who is not its owner acquires ownership if they have
possessed the property continuously for 20 years as a possessor in good faith, unless they
acquired possession in bad faith. However, after 30 years, the possessor of the property
acquires ownership even if they acquired possession in bad faith, which distinguishes the
Polish institution from classical acquisitive prescription from Roman times, which could only
occur in good faith'". The admissibility of acquisitive prescription of immovable property is
regulated in various ways in national legal systems and depends on the legal tradition of the

country in question'”.

In Poland, any immovable property (land, buildings or premises) may be subject to

acquisitive prescription'’, unless the law provides otherwise'*. Therefore, only two conditions

% In accordance with Article 345 TFEU, the Treaties do not in any way prejudge the rules of property law in
the Member States. It should be noted, however, that in accordance with the case-law of the CJEU (see
judgment of 1 June 1999, C-302/97, Klaus Konle v Austtia, paragraphs 37 and 38), the powets of individual
Member States under Article 345 TFEU do not exempt the system of property ownership from the
fundamental principles of the Treaties.

10 Report: Cross Border Acquisitions of Residential Property in the EU: Problems Encountered by Citizens,
the European Patliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, EU 2016,
https://www.europatl.europa.cu/thinktank/en/document/IPOL _STU(2016)556936 [accessed 30 March
2026].

11 B. Kowalczyk, Usucapio. The Roman origins of the modern institution of acquisitive prescription, Gdansk
2016, pp. 57 and 62.

12 K. Grzesiowski, Usucapio as a means of acquiring ownership of immovable property — a comparative legal
overview based on Polish, Italian and Lithuanian law, Journal of Legal and Administrative Studies, Supplement
(2025), Romania, pp. 109-125.

13 K. Grzesiowski, On the admissibility of acquisitive prescription of non-separate premises, or a new
perspective on the institution of acquisitive presctiption of residential property, Nieruchomosci@ 2024/1 (pp.
31-52).

14 Res inbabilis includes, in particular, public roads, ownership of which may vest exclusively in the State Treasury
or a local government entity, and land covered by inland flowing waters, territorial sea waters and internal sea
waters, which are the property of the State Treasury.
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are necessary for the acquisition of ownership of immovable property by acquisitive
prescription: owner-style possession' and the passage of time. Good faith'® at the time of
taking possession only affects the period of acquisitive prescription in that it reduces the time
required to acquire ownership from 30 to 20 years. It is therefore permissible — under Polish
law — for a possessor acting in bad faith'” to acquire ownership by acquisitive prescription,
L.e. for example, a person who took possession of the property arbitrarily without any title,
including by force (violence), deceit or threat. If, during the period of acquisitive prescription,
there has been a transfer of possession, or if the current possessor is the heir of the previous
possessor, they may add the period of their predecessor’s possession to the period during

which they themselves possessed the property (Article 176 of the Civil Code).

As a result of acquisitive prescription, the possessor acquires ownership of the
property ex /ege upon the expiry of the required period of uninterrupted possession. A
possessor 7 statu usucapiendi has no rights to the property until the expiry of the period of
acquisitive prescription. Hence, until the expiry of the period of acquisitive prescription, the
owner may effectively regain possession of the property. The running of the acquisitive
prescription period is interrupted merely by the institution of an action for recovery of
property (re vindicatio). For the legal transfer of the acquired property and the registration of
the new owner in the land register, it is necessary for the court to declare (confirm) the
acquisitive prescription by way of a declaratory judgment. However, the court’s judgment is

purely declaratory in nature, as acquisitive prescription takes effect by operation of law (ex
lege).

Under Polish law, it is permissible to acquire ownership of immovable property
through acquisitive prescription where a land register has been established, both in situations
where the possessor is not recorded in the land register as the owner (so-called wsucapio contra
tabulas), and where the possessor has been incorrectly recorded in the register as the owner
(so-called wsucapio secundum tabulas). 1t is also possible to acquire ownership of immovable
property by acquisitive prescription where no land register has been established (so-called

usucapio extra tabulas).

Polish law also allows for the acquisition of movable property by acquisitive

prescription (Article 174 of the Civil Code). Under this provision, the possessor of a movable

15 According to Article 336 of the Civil Code, owner-style possession should be understood as actual control
over the property (corpus) with the intent to act as its owner (aninus).

16 Bona fides: a person is acting in good faith if, for justifiable reasons, they do not know that they are not the
owner of the property (judgment of the Polish Supreme Court of 11 March 2009, I CSK 360/08, Legalis).

17 Mala fides: a person is acting in bad faith if they know, or ought to know, that the right of ownership does
not belong to them but to another person (judgment of the Polish Supreme Court of 11 March 2009, I CSK
360/08, Legalis).
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item acquires ownership of it if they have possessed the item continuously for three years in
good faith. Unlike in the case of immovable property, this acquisitive prescription cannot
take place in bad faith. Furthermore, the possessor must remain in good faith throughout

the entire period of possession of the item, and not merely at the time of taking possession.

The relatively long periods of acquisitive prescription for immovable property
provided for in the Polish legal system ensure effective protection for the owner, who, even
after many years, may regain possession and thus prevent the loss of ownership. From the
possessor’s perspective, however, these periods make it difficult to clarify the legal status and
often even prevent the acquisition of ownership of the property despite many years of
undisturbed possession. In the age of online access to publicly available cadastral data, the
stabilising function of acquisitive prescription therefore appears to be a relic of the past.
Hence the need to seek alternative legal instruments to ensure certainty in the legal transfer

of immovable property.

3. Public land registration systems

One of the most significant milestones in the history of property law was the
introduction of public land registers, as this contributed significantly to enhancing the
security of legal transactions. Initially, the introduction of land registers served solely for tax
purposes, but with economic development, social progress and the intensification of legal
transactions, the registers have helped to facilitate and simplify the transfer of legal title to
immovable property. This is because transactions involving immovable property require the
legal status of the property to be clearly established, as the purchaser must be certain that the
seller is indeed entitled to validly transfer title to the property. Without public land registers,
legal transactions would be significantly hampered, transaction costs would rise, and the risk
of financial loss for those involved in immovable property transactions would increase.
Furthermore, with the development of public land registers in many legal systems'®, state
guarantees have emerged regarding legal titles entered in the register (the principle of public

faith in the register)””. This mechanism protects a bona fide purchaser by stabilising their

18 In Poland, this is the ‘principle of public trust in land registers’, the essence of which boils down to the
effective acquisition of a right by a purchaser — acting in good faith and relying on the contents of the land
and mortgage register — from the seller entered in that register, even if the seller is not in fact entitled to
transfer that right. For further details, see ]. Kuropatwinski, Bad faith as a negative prerequisite for the public
faith in land registers from a de lege ferenda perspective, Przeglad Sadowy 10/2023, pp. 16-38.

19 Within the principle of public faith in the register, we distinguish a negative aspect, according to which
anything not disclosed in the register does not bind a person acting in reliance on the register, and a positive
aspect, according to which a person acting in reliance on what has been disclosed in the register is protected.
A typical consequence of the principle of public faith in land registers is the acquisition of a right free from
unregistered third-party rights (negative aspect) or the effective acquisition of a right from an unauthorised
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legal position through the acquisition of ownership of the property from a person entered in
the register, but who is not its actual owner. This therefore constitutes an exception to the
Roman principle nemo plus inris in alinm transferre potestas quam ipse habet. Consequently, public
land registers have led (or are set to lead) to a situation where the legal status of the property
as disclosed in the register and its actual legal status are (or will be) the same, which is the
most desirable situation from the point of view of the security of legal transactions. It would
appear, therefore, that the primary function of public land registers is to minimise the risk of

financial loss in the transfer of property rights and thereby reduce transaction costs.

It should be noted that land registration systems fall within the domain of the national
legal orders of Member States and are excluded from harmonisation within the European
Union (Article 345 TFEU), which leads to considerable diversity™. Put simply, land registers
constitute a collection of data concerning existing and expired rights to property, detailed
information on owners, restrictions (e.g. easements) and encumbrances (e.g. mortgages)
affecting the property. The basic classification of land registration systems is based on the
subject of registration, which may relate to the legal title (right) to the property or a legal
transaction (document) transferring the legal title to the property. This circumstance has a

significant impact on how these models implement the principle of legal certainty.

The system for registering legal transactions (documents relating to the transfer of
rights to immovable property) does not confirm title to the property, but merely indicates
that specific legal events (contracts, inheritance or changes in legal status resulting from court
decision) have taken place. Only evidence of the existence of title (e.g. a contract of sale) is
registered in this system, not the title (right) itself. If the seller wishes to confirm their right,
they must demonstrate (reconstruct) an unbroken chain of title back to the original owner
(probatio diabolica), i.e. they must identify the previous owners from whom their right derives.
In many legal systems, the examination of past legal transactions (sale transactions, etc.) is
limited to the limitation period for a claim for recovery of property or, indeed, the period of
acquisitive prescription. The institution of acquisitive prescription in systems for the
registration of legal acts therefore facilitates the evidential position of an owner who has
difficulty in documenting their right. These systems include the transctiption model*' found

in civil law systems and the deed recordation model®” found in common law systems. Systems

party (positive aspect). The negative aspect is a characteristic feature of the system for registering legal
transactions (documents). In contrast, the system of registering titles (rights) provides protection for the
purchaser in both the positive and negative aspects.

20 P. Blajer, Land Registers. A Comparative Legal Study, Warsaw 2018, Chapter V, § 2.

21 The transcription model operates, inter alia, in France and Italy.

22 The deed recordation model operates in most US states.
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for the registration of legal transactions (documents) provide limited” protection to
participants solely in respect of matters not disclosed in the register (the so-called negative

aspect of the principle of public faith in land register)**.

The system for registering property titles involves disclosing (recording) rights to

property (ownership rights, mortgages and other encumbrances) in the register. These

125 12()

systems include the land register model™ and the inscription model™ found in civil law
systems, as well as the ##le registration model” found in common law systems and its variant,
the Torrens system™. Within the system of registering property titles (rights), we can
distinguish between positive and negative registration systems. In the positive (constitutive)
system, title to immovable property arises as a result of registration; that is, the substantive
legal effects of a legal transaction (e.g. a sale agreement) are contingent upon an entry being
made in the land register. The data contained in the register is therefore decisive regarding
the legal status of the property, and the legal status specified in the register is guaranteed by
the state. In contrast, in the negative (declaratory) system, title to immovable property is
acquired as a result of a legal transaction (e.g. a sale agreement), and the entry in the register
serves merely to disclose this fact — that is, the land register merely records the change in the
legal status of the property. In a ‘pure’ positive system, it is not possible to acquire ownership
without an entry in the register, and the entry made validates any defects underlying the
transfer of ownership. The owner is therefore exclusively the person entered in the register,
and their title is indisputable (%ndefeasibility of title’). Such a register guarantees the greatest legal
certainty for the purchaser. An example of such a system is the Torrens-based land registers.
In the positive system, however, we also distinguish systems in which a constitutive entry

does not validate substantive legal defects in the transfer of ownership (e.g. the invalidity or

ineffectiveness of the sale agreement). In such a situation, the person entered in the register

23 In the US, the shortcomings of land registers based on deed registration were addressed by the development
of a system of buyer’s title insurance.

2+ However, in the event of multiple dispositions of the right to the property by the same seller to several
purchasers, the right is effectively acquired by the purchaser who wins the ‘race to the record’, regardless of the
date on which the act leading to its acquisition was performed. In this specific situation, within the framework
of a system for registering legal transactions (documents), it is therefore possible to acquire a right from an
unauthorised party, just as in systems for registering titles (rights) to immovable property, which are
characterised by the principle of public faith in land registers in both a positive and negative sense.

25 The land register model operates, inter alia, in Germany and Poland. According to some authors (see J.
Kuropatwinski, The Polish Land Register System in a Comparative Legal Context, Przeglad Sadowy 7-8/2025,
pp. 61-86) the land register model, as the product of several centuries of evolution in property rights registers,
constitutes the most mature legal solution balancing the need for certainty in transactions with principles of
fairness, and the Polish land register model — as the most modern — could serve as a reference system for
countries intending to introduce a land register model.

26 The inscription model is in force, inter alia, in Spain and Portugal, is characterised by the fact that the
acquisition of a right is effective between the parties (inter partes) upon the conclusion of the legal transaction,
whereas its effectiveness vis-a-vis third parties (erga omnes) is conditional upon its entry in the land register.
27 The title registration model operates, inter alia, in England.

28 The Torrens system operates, inter alia, in Australia (Torrens Act 1858).
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does not acquire ownership of the property despite having been (effectively) entered in the
register as the owner. In positive systems, the acquisition of property ownership outside the
register (without an entry in the register) is, as a rule, excluded. An example of such a system
is the German land register (Grundbuch). In a negative system, to which the Polish land
register (Kszggi wiecgyste) system belongs, title to property arises outside the registration system,
and the mandatory entry merely records this fact. Consequently, it may happen that a person
entered in the land register is not the owner due to a substantive legal defect in the transfer
of ownership (e.g. the invalidity or ineffectiveness of the sale agreement), or because the
content of the register does not correspond to the actual legal status of the property (e.g.
acquisitive prescription has taken place). However, as with positive systems, the state
guarantees the reliability of titles arising from the public register. In such a situation, a
purchaser acting in good faith and relying on the contents of the public register will acquire
ownership from the person entered in the register, regardless of whether that person was the
actual owner of the property (the so-called positive aspect of the principle of public faith in
land register). This mechanism significantly enhances the security of legal transactions under

the negative system, as well as under variants of the positive system.

As property registration systems develop, the significance of acquisitive prescription
as a means of ensuring legal certainty in property transactions is therefore diminishing”. For
if the legal status of a property is transparent, publicly accessible and guaranteed by the state,
the risk of error when acquiring a property is significantly reduced, since, as a rule, the legal
status recorded in the public land register corresponds to both the actual legal and factual
status. The mechanism of trust associated with public land registers additionally protects
purchasers acting in good faith. The stabilising function of acquisitive prescription is thus
being systematically eroded. Acquisitive prescription is, in effect, losing its status as the
primary tool for resolving discrepancies between the legal status and the factual status, and
is being replaced by the institution of acquisition of ownership in reliance on the contents of

the register.

Land registers are currently undergoing further changes as a result of technological
development. Above all, they are being digitised and digitalised. In Poland, the land register
has already undergone a digitisation process, and all land registers are now maintained in
digital form (electronic register)”. Access to land registers is available online, and certain

categories of entities (including notaries drawing up notarial deeds concerning the sale of

2 B. Kowalczyk, Usucapio. The Roman origins of the modern institution of acquisitive prescription, Gdansk
2016, p. 239.

30 J. Kuropatwiniski, Land Registers de lege ferenda. An outline of the concept of reforming Polish land register
law, Przeglad Sadowy 9/2025, pp. 7-18.
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property) must submit applications electronically via an ICT system, which has significantly
increased the security of participants in legal transactions and substantially reduced the
possibility of the same property being sold multiple times. Consequently, the question arises
as to whether, in systems with a developed and reliable property registration system,
acquisitive prescription still fulfils its function, or whether it is a relic of a legal framework

developed under conditions of insufficient transparency in property relations.

It appears that mechanisms guaranteeing the reliability of titles derived from the
public register, such as the Polish doctrine of public faith in land registers, lead to the
stabilisation of transactions without the need to resort to the concept of acquisitive
prescription. The protection of a purchaser acting in good faith and relying on the contents
of the land register effectively replaces the institution of acquisitive prescription — particularly
in those legal systems where only good-faith acquisitive prescription is permitted. In this
sense, the registration system becomes a competitive, and even superior, instrument for

ensuring the certainty of legal transactions.

In many legal systems, public land registers limit, or even supplant, the institution of
acquisitive prescription. For example, in German law, the land register has led to a restriction
of the classical acquisitive prescription of immovable property. Acquisition of ownership by
acquisitive prescription — as a general rule — cannot take place contrary to the contents of the
land register, and the stabilisation of ownership relations is based primarily on reliance on
the register. The German Civil Code provides only for ‘usucapio secundum tabulas’ in favour of
a person incorrectly entered as the owner in the land register (§ 900 BGB) and for the
‘exclusion of the owner’ resulting from long-term possession of the land, which is merely the
equivalent of acquisitive prescription (§ 927 BGB)*'. However, the institution of ‘exclusion
of the owner’ in eviction proceedings is intended to clear the land register of a ‘dead’ entry
and applies to properties with a land register where the registered owner has died or gone
missing and no entry requiring their consent has been made for 30 years (quasi-usucapio contra
tabulas). The requirements for acquisitive prescription under German law are therefore very
restrictive, making it unlikely, whilst wsucapio extra tabulas is simply inadmissible. Similarly, in
systems based on the Torrens model, the stabilisation of property rights relies almost
exclusively on the public register and the certificates issued. This certificate reflects the legal

status of the property and prevents any disputes that would undermine that status. Hence,

31 Pursuant to § 900 BGB, a person who, without being the owner, is entered in the land register as the owner,
acquires ownership if the entry has lasted for 30 years and during that time they have possessed the land
independently. Conversely, under § 927 BGB, an owner may be deprived of their title through eviction
proceedings and a court judgment if the land has been in the independent possession of another person for 30
years.
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acquisitive prescription of property is, in principle, inadmissible there™. It is worth noting,
however, that under the English® variant of the ##e registration model, acquisitive prescription
is permitted as a necessary corrective measure against the unjust consequences that may arise
from a strict interpretation of the principle of the incontestability of a title arising from

registration™.

On the basis of this analysis alone, one might argue that the ‘stronger’ the legal effects
of the property registration system and the broader the scope of application of the rules
governing the acquisition of ownership from an unauthorised party, the lesser the role of
acquisitive prescription®. Acquisitive prescription undoubtedly played the most significant
role in the pre-registration period. In systems for the registration of legal transactions
(documents), acquisitive prescription has retained its function, as it continues to serve to
demonstrate ownership in the event of any problems with the ‘unbroken chain of title’.
Acquisitive prescription appears to play the least significant role in systems for the
registration of titles (rights) to property”. However, it still applies in negative systems,
particularly where the holder of the property is acting in bad faith, and marginally in positive
systems where the owner has been incorrectly entered in the register. In contrast, in Torrens

237

systems based on the wirror principle® and the ‘curtain principle™, the effect is — as a rule — to

exclude the possibility of acquisitive prescription of immovable property™.

Consequently, the significance of the institution of acquisitive prescription is different
(Iess significant) in countries with a public land register based on a positive system of
registration of title (rights) to property, and different (greater) in countries such as Poland,
where no such system is in force, and furthermore, due to various historical events (regaining
independence, the Second World War, changes to national borders, the communist era) the

legal status of immovable property is difficult to determine. Hence, institutions that stabilise

32 However, as noted in the relevant literature (see P. Blajer, Land Registers. A Comparative Legal Study,
Warsaw 2018, Chapter 111, § 1), attempts made within the Torrens system to completely eliminate the possibility
of acquiring property by adverse possession contrary to the land register have, in the vast majority of
jurisdictions, ended in failure.

33 The provisions of the English Land Registration Act 2002 are inspired by the Torrens system.

3+ A. Goymour, Mistaken registrations of land: Exploding the myth of “title by registration”, Cambridge Law
Journal, 72(3), 2013, pp. 617-650.

3 R. Trzaskowski, Acquisition of ownership by acquisitive prescription from a codification perspective [in:]
The Application of Law. Jubilee volume marking the 20th anniversary of the Institute of Justice, A. Siemaszko
(ed.), Warsaw 2011, p. 166.

36 B. Kowalczyk, Usucapio. The Roman origins of the modern institution of acquisitive prescription, Gdanisk
2016, p. 239.

37 A certificate issued by the registrar comprehensively reflects the legal status of the property.

38 The issue of the certificate signifies the resolution of any potential disputes regarding the legal status of the
propetty.

3 P. Blajer, ‘Deeds recordation’, ‘title registration’ model solutions for land registers in the common law system,
Zeszyty Prawnicze 13.4/2013, pp. 53-90.
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and regulate property relations, such as acquisitive prescription, continue to be of significant

importance.

It appears that, regardless of the property registration system adopted, the institution
of acquisitive prescription is not yet entirely superfluous. Above all, it enables the rectification
of defective legal acts and the acquisition of property ownership in the event of the invalidity
or ineffectiveness of a contract for the transfer of property ownership. In such a situation,
the protection of a purchaser acting in reliance on the register does not apply. In countries
where this is permitted, acquisitive prescription also allows for the stabilisation of long-term
possession in bad faith. It cannot be ruled out, however, that further technological

development will also eliminate acquisitive prescription from these areas.

4. The digital age

In addition to land registers, the development of modern technologies also appears
to undermine the very purpose of the institution of acquisitive prescription. The digitisation
of land registers, public online access to land registers, the integration of databases (land
registers, building registers, spatial information systems, GPS signals) and the ability to use
satellite imagery significantly increase the transparency of property ownership. Determining
the owner of immovable property and its boundaries is no longer a task requiring significant
time and resources but has become a technically simple operation accessible via a computer
or even a mobile device. Furthermore, the development of data analysis tools (Al) is
significantly altering the context in which property law operates. It appears that the situation
of the property owner is undergoing a fundamental change. In the past, a lack of knowledge
regarding infringements of property rights stemmed from objective difficulties in
determining the alighment of the legal status with the factual situation or in monitoring
changes in the factual situation. In an open information society, the possibilities for
determining the legal status and verifying the factual situation are significantly greater. Digital
systems not only allow access to public land registers, but also enable the tracking of changes,
the analysis of spatial data and the identification of potential discrepancies. The development
of tools based on artificial intelligence (Al) further reinforces this trend. Spatial data analysis
algorithms can detect changes in land use, and IT systems can automatically flag specific
events relating to a particular property. In the coming years, it is likely that the automation
of oversight regarding ownership and possession will increase further, which could
effectively limit, or even eliminate, the possibility of acquisitive prescription of another

person’s property. By using widely available tools, an owner can already determine whether
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their property, in whole or in part, is subject to acquisitive prescription. This allows them to
take protective measures in advance and oppose acquisitive prescription. Consequently, with
a minimum of due diligence on the part of the owner, acquisitive prescription of property
now appears practically impossible. From the perspective of the possessor, public access to
land registers and cadastral data may undermine good faith at the time of taking possession
of the disputed property. In Poland, this will extend the period of acquisitive prescription to
30 years, whilst in other legal systems it may even preclude the possibility of acquisitive

prescription in bad faith.

At the same time, it must be emphasised that the digital transparency of property
ownership relationships strengthens the protection of purchasers acting in reliance on public
land registers. Property transactions are currently based primarily on reliance on register data,
rather than on long-term actual control over the property. As a result, the acquisitive
prescription of property may be viewed as an institution whose classical ratio legis—, the
removal of uncertainty and the stabilisation of transactions in conditions of limited

ownership information—is being systematically undermined.

5. The future of acquisitive prescription

It appears that, in the near future, acquisitive prescription of immovable property
may lose its fundamental function of stabilising property relations due to its increasingly
limited application. This outcome will depend on the land registration model in force in a
given country. In the case of systems for registering legal transactions (documents) relating
to title to property (transcription, deed recordation), acquisitive prescription of property is likely
to continue to play a significant role, as it will serve — as hitherto — to confirm ownership in
situations where the owner cannot demonstrate a chain of title back to the original owner
(probatio diabolica). In contrast, in systems for the registration of titles (rights) to immovable
property (land registers, inscription, Z#tle registration and the Torrens system), acquisitive
prescription faces gradual marginalisation and a restriction of its application to regulating
‘old’ factual situations, and consequently, deswetudo in the future. In order to maintain the
applicability of the institution of acquisitive prescription within these legal systems, it will be
necessary to modify the institution by shortening the required period of possession, thereby
preserving classical acquisitive prescription, or to transform the axiological basis of the
institution of acquisitive prescription by linking it to the achievement of sustainable

development goals and facilitating environmentally friendly land use (the concept of ‘green
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usucapio’)’. ‘Green usucapic’ may indeed facilitate the acquisition of ownership of degraded
land (wasteland) in the event of its unauthorised reclamation. Such ‘green #sucapio’ could not
only clarify the legal status of the land (the existing stabilising function), but also limit the
negative phenomena associated with its degradation (a new ecological function). In the case
of ‘green usucapic’, a possessor who has taken possession of the property without
authorisation in bad faith, but for broadly defined ecological purposes such as reclamation,
afforestation, improving water retention or other means of limiting land degradation, could

be treated as a possessor in good faith.

As I mentioned eatlier, property registration systems, which form part of property
law, fall within the remit of national legal systems and are not subject to harmonisation within
the European Union. The literature on the subject highlights the advantages of land registers
based on a positive system of registering titles (rights) to property, including those found in
the common law #tle registration model and the Torrens system (as the swift and secure
transfer of property contributes to the effective exercise of EU freedoms, in particular the
free movement of persons and capital)*'. In this context, a land register drawing on these
model solutions appears to be a natural template for a potential pan-European land register*”.
If we assume that a positive (constitutive) system of registering property rights is the optimal
solution towards which European Union Member States should strive, then acquisitive
prescription — at least in Europe — risks becoming desuetudo. A “pure’ positive system based
on the Torrens model completely excludes acquisitive prescription. In contrast, in the case
of a positive system based on the model of German land registers, it appears that acquisitive
prescription will remain a means of acquiring ownership only in the event of the invalidity
(ineffectiveness) of the legal act forming the basis for the transfer of ownership of the
property. Alternatively — if this is permissible under the legal system of a given countty, as is
the case in Poland — acquisitive prescription may in future also apply in cases of bad faith on

the part of the possessor.

The choice of the appropriate period of acquisitive prescription is primarily a matter
of legislative policy in the relevant country. In Poland, there is a strong case for shortening
the period of acquisitive prescription of immovable property, particularly in good faith

possession, to a maximum of 10 years”. Arguments in favour of such a solution include

40 K. Grzesiowski, “Green usucapio” — does the classical institution of civil law require reconsideration in the
age of sustainability? [in] Law in the Age of Sustainability, F. Veiga, M. Zatucki (eds.), Porto 2026, pp. 11-26.
4 B. Bogusz, Bringing Land Registration into the Twenty-First Century — The Land Registration Act 2002, The
Modetn Law Review, 4/2002, p. 566.

42 P. Sparkes, European Land Law, Bloomsbury Publishing PL.C 2007, p. 303.

4 B. Kowalczyk, Usucapio. The Roman origins of the modern institution of acquisitive prescription, Gdansk
2016, p. 225.
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increased economic activity, the general trend towards shortening limitation periods, and the
restrictive interpretation of good faith in the Polish legal system, which hinders and prolongs
the acquisition of property ownership through acquisitive prescription*. Shortening the
period of acquisitive prescription will undoubtedly contribute to a swifter clarification of the
legal status of property, which is the ratio legis of the institution of acquisitive prescription,

but will also ensure that this institution remains applicable in the digital age.

As regards movable property, however, it appears that acquisitive prescription will
retain its (limited) functionality, as there are no universal registers analogous to public land
registers. In this area, voluntary harmonisation at European level is even conceivable. Soft
law projects, such as the Draft Common Frame of Reference (DCFR) for the, explicitly
address the institution of acquisitive prescription of movable property (Book VIII, Chapter
4: Acquisition of ownership by continuous possession). Legal scholars propose that
European harmonisation should adopt the DCFR as its starting point™. It should be
emphasised here that the regulation of acquisitive prescription of movable property in the
DCFR demonstrates that universal Roman legal concepts remain timeless and

supranational®’.

6. Summary

The thesis of this study is that, in the context of digital transparency of property
relations, the acquisitive prescription of immovable property is gradually losing its stabilising
function, as this function is being taken over by public property registration systems.
Consequently, this institution may become marginalised in the future, unless it undergoes
significant normative modification. For millennia, acquisitive prescription has been a
fundamental (key) mechanism for stabilising property relations. However, in the context of
an open information society and the public disclosure of property transactions, its functions
are increasingly being taken over by public land registers and the associated mechanisms for
protecting purchasers acting in reliance on the contents of those registers. Hence, the role of
acquisitive prescription as an instrument for stabilising property relations is being, and will

continue to be, systematically weakened. This is because property purchasers have easy access

# The Polish legal system lacks institutions that could have a remedial effect in relation to invalid or ineffective
contracts transferring ownership of immovable property. Consequently, in such a situation, only acquisitive
prescription remains a legal instrument enabling the acquisition of ownership of immovable property.

4 C. Von Bar, E. Clive and H. Schule-Nolke, Principles, Definitions and Model Rules of European Private Law
— Draft Common Frame of Reference, Munich 2009, p. 4172.

46 B. Kowalczyk, Usucapio. The Roman origins of the modern institution of acquisitive prescription, Gdanisk
2016, p. 219.
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to public land registers, in which they can reliably ascertain the legal status, which practically

eliminates the possibility of errors or fraud when acquiring property.

State guarantees regarding land registers based on the system of registering property
titles protect every purchaser acting in good faith by stabilising their legal position through
the acquisition of ownership of the property from a person entered in the register but who
is not its actual owner. This solution allows the property purchaser to obtain title
‘immediately’, rather than only after many years of acquisitive prescription. Hence, land
registers fulfil the function of stabilising ownership relations more efficiently (more quickly)
than the traditional institution of acquisitive prescription. It therefore seems reasonable to
argue that land registers have effectively taken over the function of acquisitive prescription,

which for millennia has been to ensure certainty regarding property ownership.

Furthermore, access to modern technologies via a mobile device allows one to check
the legal status and factual condition of a property. Owners therefore have effective tools
with which they can determine whether their properties are subject to acquisitive prescription
and interrupt this process before the lengthy period of acquisitive prescription expires. In
the digital age, provided the property owner exercises a minimum degree of care, it seems
that acquiring ownership through acquisitive prescription is now de facto impossible. Long
periods of acquisitive prescription (in Poland, 20 years in good faith and 30 years in bad faith)
thus render the fundamental function of acquisitive prescription illusory. Hence, without a
change in the law, the institution of acquisitive prescription will, in the near future, serve only
to rectify old factual situations where the period of acquisitive prescription has already
expired (or is about to expire). During the ongoing period of acquisitive prescription, every
property owner has tools at their disposal that enable them to establish the factual situation

and remove any possessor i statu usucapiend.

Nowadays, property transactions, thanks to the use of advanced information
technology in conjunction with land registers that guarantee the certainty of title (rights) to
property, have become virtually certain and highly secure. Consequently, the role of
acquisitive prescription is already marginal in many countries. Regardless of this, legislators
have not yet decided to remove acquisitive prescription entirely from the legal system.
However, the practical impossibility of invoking acquisitive prescription may ultimately lead

to its desuetndo in the future'’, thereby simultaneously resolving the axiological disputes

b

47 B. Kowalczyk, Usucapio in the era of real estate title registration systems, [in:] Modernisation, national identity
and legal instrumentalism: studies in comparative legal history, vol. 1, Private law, ed. M. Galedek and A.
Klimaszewska, Brill, Leiden 2020, Legal History Library, pp. 237-253.
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highlighted at the outset concerning the proportionality of depriving an owner of property

rights without any compensation.

Another possible future for acquisitive prescription could be its axiological
transformation and its linking to the principle of sustainable development. The concept of
‘areen usucapic’™® demonstrates that the classical institution of acquisitive prescription can
become an effective instrument for the state in carrying out tasks related to environmental
protection by encouraging local communities to undertake ‘grassroots reclamation’ of

degraded land (wasteland).
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